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UNI TED STATES BANKRUPTCY COURT
FOR THE WESTERN DI STRI CT OF NORTH CAROLI NA
CHARLOTTE DI VI SI ON

| N RE:
GARLOCK SEALI NG TECHNOLOGI ES, No. 10-BK-31607
LLC, et al
Debt or s. VOLUME XI V-B
AFTERNOON SESSI ON
THURSDAY, AUGUST 8, 2013
TRANSCRI PT OF ESTI MATI ON TRI AL
BEFORE THE HONORABLE GEORGE R. HODGES,
UNI TED STATES BANKRUPTCY JUDGE
APPEARANCES:

On Behal f of Debtor:

GARLAND S. CASSADA, ESQ.

Robi nson Bradshaw & Hi nson, PA

101 North Tryon Street, Suite 1900
Charl otte, North Carolina 28246

JONATHAN C. KRI SKO, ESQ.

Robi nson Bradshaw & Hi nson PA

101 North Tryon Street, Suite 1900
Charl otte, North Carolina 28246

LOUI S ADAM BLEDSOE, 111, ESQ.

Robi nson Bradshaw & Hi nson, PA

101 North Tryon Street, Suite 1900
Charl otte, North Carolina 28246

RI CHARD C. WORF, ESQ.

Robi nson Bradshaw & Hi nson, PA

101 North Tryon Street, Suite 1900
Charl otte, North Carolina 28246
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APPEARANCES ( Conti nued):

RAY HARRI S, ESQ

Schacter Harris, LLP

400 East Las Colinas Bl vd
lrving, Texas 75039

CARY SCHACHTER, ESQ
Schacter Harris, LLP
400 East Las Colinas Bl vd
lrving, Texas 75039

C. RICHARD RAYBURN, JR, ESQ
Rayburn Cooper & Durham PA
227 West Trade Street,

Suite 1200

Charl otte, N.C. 28202

SHELLEY KOON ABEL, ESQ.

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202

ALBERT F. DURHAM, ESQ.

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202

ROSS ROBERT FULTON, ESQ.

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202

JOHN R. MLLER, JR., ESQ

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202

ASHLEY K. NEAL, ESQ.

Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202

W LLI AM SAMUEL SMOAK, JR., ESQ.
Rayburn Cooper & Durham PA

227 West Trade Street, Suite 1200
Charl otte, North Carolina 28202
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APPEARANCES ( Conti nued):
On Behalf of Interested Parties:

Carson Protwall LP

JULI E BARKER PAPE, ESQ.

Wombl e Carlyle Sandridge & Rice, PLLC
P. O. Drawer 84

W nston-Salem North Carolina 27102

Col tec I ndustries Inc.:

DANI EL GRAY CLODFELTER, ESQ.

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charl otte, North Carolina 28202-4003

HI LLARY B. CRABTREE, ESQ.

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, North Carolina 28202-4003

MARK A. NEBRI G, ESQ.

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, North Carolina 28202-4003

EDWARD TAYLOR STUKES, ESQ

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, North Carolina 28202-4003

Creditor Comm ttees:

Official Commttee of Asbestos Personal [|njury
Cl ai mant s:

LESLIE M KELLEHER, ESQ.

Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

JEANNA RI CKARDS KOSKI, ESQ.
Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005
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APPEARANCES ( Conti nued):

JEFFREY A. LI ESEMER, ESQ.

Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

KEVI N C. MACLAY, ESQ.

Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

TODD E. PHILLIPS, ESQ.

Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

TREVOR W SWETT, ESQ.

Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

JAMES P. WEHNER, ESQ.

Caplin & Drysdal e, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

ELI HU | NSELBUCH, ESQ

Caplin & Drysdale, Chartered

One Thomas Circle NW Suite 1100
Washi ngton, DC 20005

NATHAN D. FI NCH, ESQ
Mot |l ey Rice, LLC

1000 Potomac Street, NW
Suite 150

Washi ngton, DC 20007

GLENN C. THOMPSON, ESQ.

Ham | t on Stephens Steele & Martin
201 South College Street, Suite 2020
Charl otte, North Carolina 28244-2020

TRAVI S W MOON, ESQ.

Moon W i ght & Houston, PLLC

227 West Trade Street, Suite 1800
Charl otte, North Carolina 28202
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APPEARANCES ( Conti nued):

RI CHARD S. WRI GHT, ESQ.
Moon Wi ght & Houston, PLLC

226 West Trade Street, Suite 1800

Charlotte, North Carolina 28202

ANDREW T. HOUSTON, ESQ
Moon W i ght & Houston, PLLC

226 West Trade Street, Suite 1800

Charl otte, North Carolina 28202

SCOTT L. FROST, ESQ

Wat ers Kraus, LLP

222 North Sepul veda Bl vd, Suite
El Segundo, California 90245

JONATHAN A. GEORGE, ESQ
Wat ers Kraus, LLP

3219 McKi nney Avenue
Dal | as, Texas 75204

Future Asbestos Cl ai mants:

KATHLEEN A. ORR, ESQ

Orrick, Herrington & Sutcliffe,
1152 15th Street, NW Col unbia
Center

Washi ngton, DC 20005-1706

JONATHAN P. GUY, ESQ

Orrick, Herrington & Sutcliffe,
1152 15th Street, NW Col unbi a
Center

Washi ngton, DC 20005-1706

Official Commttee of Unsecured
Creditors: DEBORAH L. FLETCHER,
ESQ.
FSB Fi sher Broyles, LLP
6000 Fairview Road, Suite 1200
Charlotte, North Carolina 28210
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Direct - Peterson

PROCEEDI NGS

(On the record at 1:32 p.m)

MR. | NSELBUCH: Your Honor, Elihu I

nsel buch for

the Commttee. The Commttee calls Dr. Mark Peterson.

THE COURT: Okay.

(Wtness duly sworn at 1:33 p.m)

DI RECT EXAM NATI ON

BY MR. | NSELBUCH:

Q. Dr. Peterson, would you state your
A. It's Mark Peterson.

Q. And where do you live?

A. Thousand Oaks, California.

Q. Let's begin. Put up ACC-825, which
it that's your current resume?

A. Yes.

Q. Al'l right. Could you briefly -- 1

briefly, because we're going to run out of

name, please?

is -- | take

suggest

time here. Go

t hrough your educati on, your academ c experience,

prof essi onal experience, and experience in estimting

asbestos liabilities for the Court.

A. | have an undergraduate degree from the University

of M nnesot a. | then went to | aw school at Harvard and

got my J.D. there. My under graduate education was in

psychol ogy and mat hematics. While | was practicing | aw

in Los Angeles, | attended graduate school

at UCLA in
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Direct - Peterson

soci al psychol ogy and got ny masters and Ph.D from UCLA
in that area, experimental social psychol ogy.

After grad -- well, while -- | was practicing | aw
up until the time | graduated from | aw school . Then
started working at the RAND Corporation, which is a
public policy organization that does research in Santa
Monica. And I was with themuntil the early 2000s. All
of my work was in empirical research on | egal issues:
First crimnal justice, then civil justice. RAND f or med
an institute for civil justice in the early '80s, and |
was one of the founding researchers in that program and
stayed with that until 1, first, became a part-time
consultant and then, finally, just term nated ny
relationship with RAND

Throughout nmuch of that period |I was doing
consulting work, first, in the area of crimnal justice
and prisons. And then after the I1CJ formed, then a
number of litigations of mass torts. Basically, all of
them were mass torts. MGM Grand Hotel fire was my first
and then Dal kon Shi el d. Basically, fromthe m d-1980s on
| was doing consulting work in the area of asbestos
[itigation.

| should state that the major area of my research
with the Institute for Civil Justice was really two. One

with Professor Priest, who may be testifying in this
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Direct - Peterson

case. He and | started a research program on | ooking at
jury verdicts, coding information and quantitatively
analyzing informati on about jury verdicts, first, in
Chi cago, then in San Francisco, then all of California.
And t hat was expanded later to many nore jurisdictions.
Professor Priest was at UCLA and then went to Yale. I
continued to direct that program and published many
studi es | ooking at how juries decide cases.

Then in the area of civil -- the Institute for
Civil Justice, | concentrated primarily on mass torts
with a substantial enphasis on asbestos |itigation. I
basically conmbi ned ny consulting work and my academ c
wor k, beginning with a project | did for Judge Tom
Lambros in the northern district of Ohio on the asbestos
claims in that state, where | interviewed both defense
and plaintiffs' |lawyers and insurance adjusters about how
t hey val ue asbestos cases and how they resol ve asbestos
cases. And fromthat, | devel oped a conputer system
whi ch, actually, Dr. Rabinovitz did prior work on that
and continued to do that for a nunber of years.

| then did consulting work for judges in Texas, in

New Yor K. In 19- -- 1990, | was retained by Judge
W nestein to help -- he had just stopped payment by the
Manville trust because it was insolvent. And | did work

for himand for Judge Lifland for five years as a speci al
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advi sor to the court providing the technical assistance
and, also, it was basically a special master.

After that | continued doing consulting work,
mostly for parties in asbestos litigation involving,
typically, the estimation of asbestos liabilities. | ve
wor ked for claimants' commttees |ike this. |'"ve worked
for insurance conpani es. | ve worked for defendants. So
|"ve had a -- basically, if someone is interested in the
approach that | do with regard to estimation, |I'm
perfectly open and interested in talking with them about
having -- working for them

Throughout that period of time, | continued to
publish peer reviewed articles at UCLA and at RAND on
mass tort litigation and other areas. And | don't know
how many, they're listed in here, a whole variety of
them including a research programto try and devel op an
artificial intelligence computer system that replicates
the thinking processes of |lawyers in settling asbestos
cases. That was an interesting project. It taught nme a
| ot. One of the problems with it is that this one was
bef ore PCs and RAND had mai nfranmes. Every time we ran
t he program we basically sucked all the power out of the
system which | thought was an apt metaphor.

| continued to do that work until the early 2000s

at RAND but have continued to do my consulting work.
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|'"ve testified in estimation issues, | don't know,
probably 25 times or so. | also do consulting work for

trusts, doing estimations for themwth regard to the
liabilities, so they can calculate the past paynent
percentage so they can afford to pay present clains.
Q. Your Honor, we would offer ACC-825, his resune,
for valid purposes.

THE COURT: All right. W will |ook at that.

MR. | NSELBUCH.: We woul d offer him as an expert on
asbestos litigation.

MR. CASSADA: Your Honor, we filed a motion
al ready. And subject to your ruling on that motion, we
won't argue about his qualifications.

THE COURT: We will admt himas an expert,
subject to the objections.

BY MR. | NSELBUCH:
Q. Dr. Peterson, can you describe for the Court the
framework you begin with, or begin in, when you do an
asbestos estimation?
A. Well, of course, | draw on ny -- both nmy research
and my prior know edge as an expert in other cases in
doing the work. When | have a new engagenment, the first
thing -- well, there's two things you do. One is, of
course, to acquire the database of asbestos clains so

that my coll eagues and | at RAND -- at Legal Analysis
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Systems, which is our conpany, can do an enperi cal

anal ysis; and then to learn as nmuch as | can about the
nature of the litigation involving that particul ar

def endant and how it fits into the larger picture of
asbestos litigation and the history that this company's
experienced. It is inmportant to do the latter, because
asbestos litigation is really a system It's unlike any
ot her kind of litigation, both in its volume --

Q. Now t he Court's heard a fair amount of testimony
on the history of asbestos litigation. So |I would ask
you to take him quickly through those aspects of the

hi story that you think are particularly pertinent or were

particularly pertinent in doing your estimation.

A. Well, as the Court's aware, there are hundreds of
t housands and perhaps by now a mllion asbestos clains
t hat have been brought all in the U S. |egal system

There's no | egal system anywhere that's structured to
handl e that. The clainms are all for a limted number of
infjuries and |imted number of exposures, but they really
i mpact a relatively small number of courts in this
country where -- in coastal cities and certain other
| arge areas. There are only a limted nunber of
def endant s.

Now t here, perhaps, have been thousands of peopl e,

conpani es that are defendants, but most of the litigation

N
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i nvol ves perhaps 100 or 200. The same thing as the | aw
firms. There are hundreds of law firms that represent
asbestos claimants, but nmost of the claims are brought by
20 to, maybe, 50 law firnms. So these are repeat players
and their actions affect each other, and that's an

i mportant part of understanding that this is really a
dynam c system \What happens in one jurisdiction -- one
jury verdict, for example, may reverberate throughout the
entire system

There's also strong rel ationshi ps across the
val ues of clainms, how they're processed, the risks as
they rise and fall, the costs. These are all elenments
t hat affect each other. Not hing is independent here.

And all of that has different influences on particular
def endants and plaintiffs' firms. But, again, everything
is kind of pushing on everything else. It's a system
that's been dynam c because it's changed greatly, as the
Court has heard, since in its 40 years when it

origi nat ed.

One of the inportant consequences of it, those
devel opments have limted the | egal procedures and the
strategies that are avail able for addressing the
complexity of resolving these cl ai ms. As a result of the
| ength and the nature of the litigation, the |awyers that

work in there are specialized. They're very experienced.
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We've heard references to the high quality of
representation that Garlock had. | agree with that.
|'ve testified about that previously in this case.
They're know edgeabl e because they' ve been working at
this for a long time, 20, 30 years. They known a | ot
about garlic -- Garlock. They know a | ot about its
asbestos issues. They know a | ot about the litigation as
a whole. And they learn not only fromtheir own
experience, but they |earn about the experience of others
in trials and so forth because they're affected by it.
Mesot hel i omas are only a part of the system but
they're probably -- they've beconme the nost significant
part. They're relatively small in nunmber, but they're
very high values. And they're unique and unusual in
ot her ways. For the defendant, every mesothelioma claim
where there is evidence of exposure to that particular
defendant is a significant risk. It's a significant risk
to go to trial. That's not true of all asbestos cl ai ns.
For the plaintiffs, mesothelioma clainms, again
because of their high value and the fact that it's a
term nal disease, typically a quickly term nal disease
law firms file themright away. If they wait, there's a
possibility the plaintiff may die. The plaintiff may die
shortly. \When that happens, the value of the claim

pl ummet s. So every effort is made by the law firmto get
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t hat case on file. And then unlike normal
much of the devel opment of the case occurs
filing. But you've got to get your place i

and then work out the details of it. And t

l'itigation,
after the
n the queue

hat has

i mplications, many of which have been discussed in this

heari ng.

Finally, I'd just note that Garlock

is, of course,

a part of this. It's affected by all of the complexities

in the relationships, and it affects themi

Q. Has the devel opment of the asbestos

n turn.

[itigation

over the past 30 years or 40 years been a stable process?

A. No. It's been quite dynamc, and it

's changed.

Those changes have been significant for understanding the

-- how Garlock participates in the litigati

on. They have

a -- they occupy a very risky space in the litigation.
They have -- they had well known products that were well
identified, well branded. But they were used -- tend to

have been used at the sites, industrial sit

es, where a

| ot of the other asbestos litigation arises.

And so it was an early defendant, but it was a

peri pheral defendant. And it's remained that way over

the years. And because of the riskiness of

with its well branded, well known product,

its position

it had to keep

a low profile in order to keep getting by with paying

relatively | ow compensation in these cases.

They coupl ed
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that with a pretty aggressive trial strategy. So that's
been its strategy over the years. And then these changes
over time have been really inportant to it because they
affect that role and chall enge that role.

The Court's heard about Manville's bankruptcy in
1982. That was one of the | argest perturbations to the
system of asbestos litigation. It followed shortly after
the filing of a UNARCO bankruptcy. |"ve col ored those
events red because they removed the nmoney from the
l[itigation system And that's inportant, as the Court's

heard repeatedly. And so those were big disturbances.

Manville -- 1've heard in this court that they had
60 percent of the liability. | ve had a fair anmount of
experience with Manvill e. |'"ve typically never heard

numbers that high; nore in the range of 20 to 40 percent.
But that -- its share, of course, depends upon the facts
of a case. To make a bl anket rule of that is just kind
of -- it's a bit pointless, | feel. | don't have an
opi ni on about what that m ght be. It was significant,
t hough, and it disturbed the rest of all of the parties
to the litigation.

Garl ock, in fact, and other defendants, filed
motions to try and get that bankruptcy stayed, or to get
Manville returned to the trial process, or to extend the

whol e stay not only to Manville but to all of the
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[itigation. That was a strong effort that they made.

And they used the same arguments in 1982 that they

apparently, | heard today, used again in the
Federal - Mogul litigation and used again here in this
court. That they've |lost the defendant that was carrying

t he bi ggest | oad. They paid nost of the money and,
really, was responsible for the litigation. They took
the lead in the litigation. So Garlock was worried, and
t he other defendants were worried, they were going to now
have to shoul der those burdens. So that's not a new
issue and it's -- those motions, of course, were denied
consistently.

While Manville was in bankruptcy a bunch of
def endants formed the Asbestos Clains Facility, as you've
heard. That consortium was made up of insurance
compani es, | arge defendants, major defendants, people
sometimes called "target defendants,” and a | ot of the
peripherals of the type that Garl ock has been in. That
was an unstable group. Its attempts were to try and
change the litigation. Def endants have al ways been
di ssatisfied with the nature of the litigation and they
try and change how the courts process the clainms.

During this period of time courts were frequently
creating consolidated mass trials in order to get these

cases novi ng. It's always been the defendant's strategy
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to try and delay the resolution of claims, and a | arge
number of clainms assists themin doing that. But the
courts have had pressures and a desire to try and cl ear
t heir dockets, and so they used the consolidated trials.

And one of the efforts was -- that's an exanpl e of
the kind of thing the courts -- that defendants tried to
change through the ACF. But the conbination of majors
and peripheral defendants in one organization was just
too volatile. They had different interests. There's
al ways been a big tension between the big players and the
smal | players, each trying to shift the burden on to each
ot her, and that broke apart the ACF. The big guys, the
maj or defendants -- sonme of them only a couple, entered
CCR. Most of them went out on their own. Most of them
went into bankruptcy within several years.

The CCR was formed by peripheral defendants,
primarily people that were on the edge that paid |ess
money and they tried to pursue an effort of getting cases
cleared quickly without a lot of litigation. That's the
peri pheral strategy. \Whereas, the majors wanted to
continue to engage in litigation for their tactical
effects. That's kind of how the '80s ended. The ot her
significant event, the Manville trust came out of
bankruptcy in 1987 and it started paying clains late in

the year 1988. It was then stayed by Judge Weinstein, as
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| mentioned, in the summer of 1990.

In the year and a half that they paid claims --
this is probably the biggest event that's happened in
asbestos litigation. In that year and a half, two things
happened. One is they paid out $700 mlIlion of
compensation indemity to claimants. That's a billion
and a quarter dollars in today's noney. So that was a
huge i nfusion. It's what the defendants want ed. It's
what they were counting on and what they expected woul d
reduce their liability. Wat Manville was paying, it was
payi ng upon average three times as nuch noney to resolve
claims as it had in 1982 when it went into bankruptcy.

The other inportant thing is that Manville was put
back into trials. Plaintiffs could name them and get
themin a trial. Co-defendants could put theminto
trials. So they were brought into a great many trials;
they were returned to the litigation. They spent $50
mllion in one year as defense costs of nmoney that was
supposed to be conpensating victins. So for all those
reasons, Judge Weinstein stopped this in 1990.

Q. Movi ng into the 1990s. Can you briefly describe
to the Court the major events that remade the litigation?
A. Well it was an even nore volatile period than the
1980s and really began in the | ate '80s. Si x maj or

def endants, and |'ve colored themred again, went into




o 0o~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

w
@o
[op)

Direct - Peterson

bankruptcy within the period 1989 to 1993. And that was
a very significant -- and Manville, as | nmentioned, was
t aken out of the litigation in 1990 with a stay. So
you've | ost seven major players to nmoney that was being
provi ded by them

Owens Corning continued its aggressive litigation.
It becane the | ead defendant, kind of carrying on the
role of the ACF, and it also tried to change the nature
of the litigation system It continued to try and do it
t hrough trials. That's something no defendant's ever
accompl i shed, but they often keep trying. They al so had
an outreach program and, as part of the trials, tried to
shift the burden on to peripherals. It was their view
they were paying the freight of other conpanies, so they
tried to use this to shift what was bei ng paid.

In addition to |l osing these seven maj or
def endants, Fibreboard, which was a significant asbestos
def endant, was running out of money but had insurance.
And so they began paying their claims with notes. They
actually struck deals with plaintiffs' |awyers junped a
half or nore of the value of clainms paid not in cash but
i n notes. That became | ovingly known as "fiber bucks.”
I n addition, both CCR and Fi breboard formed cl ass actions
in 1993 to try and, again, control and Iimt and state

criteria that were necessary to conmpensate cl ai mants and

o
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to sl ow down what they were going to have to pay in the
future. All of those events took noney out of the
system It's, in my view, the biggest reduction of the
avai l abl e money, particularly with Manville's | ead.

In 1995 Manville came back in as a restructured
trust, but now it was only paying $.10 on the dollar as
opposed to the hundred cents on the dollar it paid in the
| ate 1980s. There were inportant |essons that everyone
drew fromthis whole series of events. One is that
Manville showed that if a company goes into bankruptcy,
it's gone fromthe litigation. It will always be gone
fromthe litigation. They'll never be brought back into
trials again; and their payments are for the most part
gone. All that will be returned is some margi nal amount
of that noney that the trusts can't afford to pay not
only today but for all future time.

So, essentially, bankruptcy is a way of resolving
companies' litigation, but it takes them out of
litigation. Second is the Supreme Court rejected both
the CCR and Fi breboard class actions, basically killing
that as a technique for trying to deal with these clains
en masse. Finally, Owens Corning had a terrible
experience with aggressive litigation. And t hat taught
everyone that an aggressive litigation policy is

unaccept abl e. It cannot be done with acceptable costs.
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And |'ve seen again and again in the internal documents
of asbestos defendants, other asbestos defendants. Their
exanple is we cannot engage in major litigation effort
because O.C. told us that's inpossible. It's too

expensi ve.

That's really what came out of the period before

the most -- the later, more events of the 2000s.

Q. Can you turn to page five? This is a graphic you
prepared. WIIl you describe to the Court what it shows?
A. It really summari zes a series of graphics that |

showed to the Court when | testified on matters like this
several years ago about the effects of bankruptcies.

MR. CASSADA: Your Honor, |'m going to object to
use of this exhibit. It was not in his report. This is
the first time we' ve seen this.

MR. | NSELBUCH: This is a graphic description of
what he's just testified to.

THE COURT: "1l et himtestify. Go ahead.

MR. | NSELBUCH: There are going to be a | ot of
t hi ngs you haven't seen.

THE W TNESS: There's two inportant things for me
about this. As | stated, there were enornmous
perturbations in the asbestos litigation. And there were
big withdrawals of nmoney, both with Manville's bankruptcy

in '"82 and then these series of bankruptcies and ot her
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events in the early '90s. There was a big influx of
money in 1998 [sic] to 1990 when Manville returned to the
bankruptcy, an enornmous infl ux. None of that changed how
much peopl e paid. The idea that bankruptcies are --
seriously, in and of themselves, will change the anmount

of nmoney that people pay has not been enpirically
denonstrated; certainly, not through the period of 1997.

We've seen -- as we'll get to in 2000s, there were
| arge increases in the anmount of noney paid by defendants
t hat were contemporaneous with the bankruptcies. And |
believe that the bankruptcies, in part, contributed to
t hat, but that was only a part of what were even greater
changes.

The second thing is this just illustrates what's
the difference between peripheral defendants. Basi cal |l vy,
all these people at the bottom are paying relatively
smal | amounts of noney and they don't change much over
time. And Owens Corning, at the top. Owens Corni ng, at
this point, was the major -- the target defendant. It's
the only target defendant for whom | have data, because
so many, Keene, Eagle-Picher, Celotex, all those
conpani es that were listed on the products |line were
maj or conpani es. They would have been target defendants,
but they got out of the litigation through bankruptcy.

Owens Corning stayed in and they were particularly
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running this aggressive litigation canpaign. But
Pittsburgh Corning -- | can't display their data, it's
private, but their paynments were not dissimlar to Owens
Cor ni ng. And so that's an indication that peripherals --
you can identify and define a peripheral defendant by the
fact that they're not paying much and target defendants
are.

The last thing | note is there's a darker black
I ine, bolder black line, at the very bottom That's
Garl ock's. Garlock was not a peripheral defendant; it
was among the | owest paying of those defendants. And its
val ues only blipped up at one point slightly -- this is
-- by the way, these are the average nesotheliom
settl ements. That's what |'m displaying here.

Its payments, on average, blipped up in 1993, but
that's because they had a series of disastrous trials in
New York that were very |l arge verdicts. It's a
bi furcated trial and the liability was determ ned. And
before -- excuse me, damages were first determ ned in
| arge amounts of noney. And when that happened they
settled those cases with a bunch of other cases. And
those were settlenments of a series of settlements in
success for $25 mllion per settlement, per group
settl ement. So that explains that blip. And it also

makes some common factor with regard to Garlock's
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strategies.

BY MR. | NSELBUCH:
Q. Once we pass 1997, describe for the Court the
events that then took place that |lead us up to the tinme
of this filing.
A. Well, |I've returned to -- | have several different
denonstratives on this. The first is another timeline
for 1998 and beyond. This is after the Supreme Court's
actions in the class actions. CCR and Owens Cor ni ng,
whi ch had abandoned its litigation process, both entered
into large inventory settlements. Again, that took money
out of the system because they were paying |ess noney
under these group deals than they otherw se would have.

W R. Grace also used inventory settlements and, as
part of that, law firms would agree to a moratorium on
new claimfilings. So they were protecting themselves
for a year with regard to no additional clains. That
t ook money out too, but it's colored black because WR.
Grace was not a major defendant yet. It would become and
began to becone once the bankruptcies occurred in 2000.
But if you just judged the role of a defendant by the
amount of noney they're paying, they weren't paying a | ot
of money.
It didn't take a | ot out.

The CCR ended. It disbanded. It broke apart in
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2000. That was one of the reasons we saw four of the

ei ght maj or asbestos bankruptcies in the period 2000 and

2001 were CCR members. They left the -- they couldn't
stand to be in litigation. Turner and Newall is an
exanmple -- Federal -Mogul is an exanple of that. Of the

ei ght bankruptcies in the early 2000s, two of them
i nvol ved defendants that were paying |ots of money prior
to that. That's Owens Corning and Pittsburgh Corning.
The others that are in black on the next two |ines
went into bankruptcy, but they weren't maj or payers. I n
the past |1've called all of them "major defendants,”
"target defendants;" some of them had the potential and
woul d have become so if they remained in the litigation.
Federal - Mogul, certainly; WR. Grace, certainly; perhaps
G 1. But their bankruptcies didn't renove a | ot of
money. And that really is the issue that's been raised
in this case, how much money is no |onger avail able for
i ndemnity so that now Garl ock or others say they have to
make it up. That's why | distinguish those cases.
Havi ng | ost al most every other strategy, the
def endants turned to attenpts at | egislation. They had
made a run at that in the early 1980s, unsuccessfully,
trying to get congress to pass legislation that would
l[imt asbestos litigation. They tried the federal FAIR

Act unsuccessfully. Garlock has stated it was a major
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supporter of that. | nterestingly, Dr. Bates and | both
testified for the Senate comm ttee against the FAIR Act
as being unworkabl e. It did not pass. But the

def endants have been nore successful in several states,
Ohi o, Texas, and so on, passing legislation that really
makes it nore difficult for asbestos plaintiffs to bring;
and that has been an effort in recent years.

Finally, by the latter part of the 2000s the new
trusts returned, some of themreturned. And in the three
year period, 2006 to eight, | believe that's three years
| cal cul ated, the amount of payments that were made by
asbestos trusts in those three years were greater than
all the noney paid in the prior 19 years by asbestos
trusts.

So, again, there was a significant infusion of
cash but in a very -- not nearly what those conpanies
woul d have been paid if they were in litigation. But
what ever they were going to be paid began to come back
in. But these are only a part of the changes in that
period of time. That headi ng of the slide says
"addi ti onal bankruptcies are only part of the dozens of
accel erating changes.” This is not all that happened.
This was the most turbulent and inportant change. | have
to add personally that it's this changing nature in

asbestos litigation that makes it such an intriguing area
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to research. It's just fascinating to see how this
changes and how it affects everybody.

Q. | think on page seven we have |listed the

def endants' approaches changi ng. | think you've
descri bed these changes to the Court already,

Dr. Peterson, so | think we can turn to page eight.

Now, how did the values change as a result of
these affects in the tort systent
A. Well, trial verdicts went up. They' ve gone up
consistently and greatly, as long as |'ve been aware of
it we've been | ooking at data on it. They reached some -
for periods of the m ddle 2000s, some stabilized. But
for this whole period of time through the early '80s,
there was a significant continuing growth in asbestos
verdict amounts, particularly for meso.

Settlements, also, for particular defendants went
up greatly in this period of time and that was in part
because of the changes in the court system and the
practices. There were fewer and fewer mesothelioma
claims filed in the -- after 2002. They peaked in 2001
and two. And when those cases were no |longer filed, it
relieved court congestion. And the key for a
mesot helioma claims value is to be able to get a court
dat e.

So when you've relieved the congestion by
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| essening the number of nonmalignant claims, you've

i ncreased the value of mesothelioma cl ains. And t hose

led to the fact that in the 2000s, mesotheliom came to

dom nate the total amount of money that every asbestos

def endant pays. It's well over half for every defendant.
Whereas, in the 2000s -- in the 1990s, when there was so
much nonmal i gnant money out there -- so many nonmali gnant

claims, even though they were paid |ess, a great deal of

t he noney went to those. That's no |onger happening.

And all of that had significance for Garl ock.

Q. Turning to the behavior of the law firms as the

process devel oped. Wuld you describe that to the

Court?

A. Yes. | ve put this on two slides because, first

of all, we know that there has been increased adver

tising

of asbestos -- availability of getting conpensation for

asbestos injuries. But that's a really inmportant event

because it has changed the litigation broadly. lt's
expanded the clai mant pool. It's brought in nore clains.
It's brought in more mesothelioma clains. It's broadened

t he knowl edge about asbestos injuries and the

relationship between cancers and asbestos.

The word "mesothelioma," no one used to know what

it was when | was tal king about what | did ten years ago.

Everybody knows what mesothelioma is now because of

advertising. And if someone gets the mesothelioma,

the
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there's broad know edge that there's avail able
conpensation through litigation. And that's really

i mpacted the scope -- and that's one of the reasons why

t he number of mesothelioma claim continue to go up. | t
al so affects the opinions of jurors who now have conme
into these courts not conpletely naive to this issue and
probably has contributed to the increasing values of jury
verdicts. Finally, it affected the plaintiffs' bar by
itself because it pronmoted specialization. The fact --

that has to do with how cl aimants were recruited.

In the past, if you got mesothelioma you woul d
have known about filing suit, basically, from socia
net wor ks. Not computer social networks, personal -- your

col | eagues at work, your friends, your famly. Anyone

t hat had that experience could informyou about your
opportunities and, perhaps, direct you to a | awyer. Now,
with advertising, a |lot of these go to the advertising
law firms. And those firms, in turn, make some deci sions
about which will be the ultimate trial law firmthat
handl es that case.

The significance of that is those referring | aw
firms, it's in their interest to send these cases, the
strongest cases, to the most qualified, in their opinion,
plaintiffs' law firms in order to get top bucks for them

And so the best clainms are now nore |likely to be

o
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represented by the best law firnms than they were in the
past. Again, that's a threatening event for asbestos
def endant s.

Q. How, if at all, did the plaintiffs' firns
practices change as a result of these developnments in the
litigation?

A. Well, in general, it really enphasized the
desirability of settling these claim and settling them
qui ckly. There's always been an advantage of settling
asbestos -- for a defendant in settling a claimquickly
because you can get | ower value that way. As the
plaintiff's | awyer has to devel op the case, they invest
money in it and they'll demand nore.

Al so, as you -- if you don't settle early, you may
be one of the unlucky defendants that's around as that
case is getting close to trial. And your trial risk goes
up, and also the plaintiff's [awyers are | ooking to you
to pay a bigger share than they necessarily would have
demanded and obtai ned early on.

And finally, these -- their values are | ower
because the nmoney paid by early settling defendants
hel ped capitalize and fund the litigation against
subsequent defendants. So there are advantages to
plaintiffs in getting early settlements. Pl us, you've

got a dying victim here. So the earlier you get themthe
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money, the happier those victins are.

The pronpt paynment is really al mst more inmportant
t han the amount of nopney you get. If you're 73 years old
and you're dying and you're only going to live six
mont hs, you're worried about how your spouse is going to
be cared for. The immedi acy of payment is one of the
most strong -- |'ve talked with |ots of asbestos victins;
it is a strong notive in these settlements. And so one
of the things the defendants |learned is that they want to
settle these claims quickly.

They al so | earned throughout all of this that they
want to maintain a peripheral status. They don't want --
particularly, a defendant |ike Garlock doesn't want a
high visibility. Because if they do, if they go to
trial, there's a nunmber of inplications. One is they can
get hit with big, risky awards. Second is the nore
trials you take and the nore you become visible to
plaintiffs' |lawyers, the nore likely they are to invest
in devel oping the case agai nst you

If you're a secondary defendant in some trials,
the plaintiffs’ | awyer's bar has not had big incentives
for developing facts and strengths of their cases. But
if you are now nore visible and you're going to trial
more often, the plaintiffs' |lawyers are more likely to

i nvest money in your case, devel op expert witnesses for
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the case, improve the quality of their case, and get nore
money and increase your risk.

Q. Can | turn your attention now to what you observed
Garl ock' s behavior had been in the litigation and how
it's changed over the years?

A. It's precisely what | just described. They were
-- the first couple of points here just says, as |'ve
been indicating, it's important to understand how Garl ock
fits into the whole picture and howit's fit into the
changes over tinme.

The third is interesting that Garl ock, despite the
ki nd of dangerous space that it holds in the litigation,
has been able to maintain a low visibility throughout,
basically, until it got -- came into bankruptcy. It had
a higher visibility after the bankruptcies and the other
events of the 2000s. But still, it continued to pay very
little val ues. And it did this in part by this
settl ement process of settling clainms in |arge nunbers;
settling themrelatively quickly.

Of all the claims that Garlock settles, nore than
half are settled within about 18 nonths, give or take a
month. So they have been able to get rid of nost of
their clainms through group settlements and to do it
relatively quickly and to pay |low indemity rods.

They' ve combined this with what | call a passive




o 0o~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

w
@o
N

N

Direct - Peterson

aggressive trial strategy. It's aggressive because
they're like Israel or North Korea, countries that are
smal | but have extremely effective defense capabilities,
and so does this conpany. And so they wave that around
to discourage being taken to trial by plaintiffs’

| awyers. But they'll take a case to trial if necessary,
and they've done that with a fair amunt of cl ai nms. And
t hey' ve ended up paying about two verdicts a year for the
| ast 20 years.

Q. So Garlock, | take it, was able to maintain its
strategies in the face of these general changes and
changes specific to thent?

A. It did. It retained its position, but its
position deteriorated after 2000 because, first of all,
the plaintiffs' |awyers began to develop their clains,

t he causation and exposure issues. They were -- they've
been hit by Garlock's excellence in that area for at

| east a decade before, and they finally came to respond
to it and invest the money necessary to deal with it.

Dr. Longo was a perfectly good exanple of how they
invested or hel ped or devel oped the kind of tactics that
t hey needed to prevail against Garlock, and they did
that. As a result of those changes in the 2000s, Garl ock
| ost many more cases, a |arger percentage of cases. They

| ost only one in 12, eight percent in the -- in the
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1990s. They lost 36 percent in the 2000s, and they
suf fered hi gher verdicts. So their trial positions
deteriorated.

In 2000- 2001, they went on a little experiment.

That's at the time when all these defendants were using

inventory settlements. And Garlock tried that out and it

wanted to clear its backlog, and it did so. But one of

t he consequences of any inventory settlement is that that

can bring in nmore cases. | f you're paying out a | ot of
money to the | awyers, again, you're drawing attention to
the plaintiff's bar. So they will tend to file clainms
agai nst you. And Garlock ended -- that was their
perception, their self-described perception, and so they
stopped doi ng that.

Q. Did you prepare a graphic to show what Garl ock's
pl ace was to show what it was paying compared to other
def endants in the tort systen?

A. Yeah. | prepared this graphic, both for that

pur pose and also to show what happened with regard as

many people as | have public data for after that vertical

bar, which is 1997. That's when all these changes that
just described really began to take off and just
broadened the breadth of things happening here.

And as you'll see, Owens Corning went into

bankruptcy. So, they ended -- virtually, every one of

[Oa




o 0o~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

w
[0}
~

[op)

Direct - Peterson

t hese other conpanies went into bankruptcy and that's why
their lines end when they do. But the values of clainms
pai d by defendants, except for Owens Corning whose val ues
were driven greatly by its trial success at a particular
point in time, they went -- Owens Corning's went down in
1998, the bar's of 1997, because they entered into their
inventory settlement which reduced what they were paying.
Everyone el se's went up.

And t hese changes began, that 1've been
descri bi ng, happened in 1998, two to three years before
t hese bankruptcies that Garlock is emphasi zing happened.
Now it preceded the bankruptcies, which is another reason
to conclude that the bankruptcies in and of themsel ves
weren't driving them But everyone's values -- val ues
agai nst everybody went up in the 2000s, even though they
had been pretty stable and unresponsive previously. The
company whose average val ues went up the |east was
Gar | ock.
Q. Now, throughout this changing litigation, did
Garlock follow a classical peripheral defendant's

strategy?

Yes.
Q. What did that involve?
A. Pardon me?

VWhat did that involve?

O
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A. Well the basic thing is you want to keep a | ow
profile. You just -- you don't want to be seen as a

source of paynments. You want to be seen as a secondary
source. And that was carried out nost effectively. It's
carried out by Garlock; it was carried out by CCR and

ot her peripheral defendants. You want to settle quickly.
You want to settle en masse. You want group settlenments.
And that's what garlic -- Garlock began to turn to in the
-- and they sought out deals.

I n particular, when a |law firm denonstr at ed
success -- | mentioned previously Garlock's unfortunate
experience in 1993 in New York. Their response to that
was to negotiate -- offer and negotiate group settlements
with a law firm that represented those clainms. And ever
since that period of time -- this is a major law firmin
Manhattan, probably the most dangerous jurisdiction in
the country for mesothelioma clainms for defendants.

They worked a deal with the major firms and ever since
then they've had a deal covering those cases to keep them
fromtaking themto trial. That's a very effective
strategy. Rat her than -- once you've been burned, |earn,
settle, don't get there again. Garl ock does that.

Garl ock's been -- they're alnost a Harvard | aw schoo

case study of how to handle these cases.

I n negotiations, they also asserted that they only
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had a limted anmount of noney that they could and would
pay each year. And they used that effectively in these
group settlements, because they would say to a law firm
listen, I've only got X amount of mllions of dollars
left to pay out on settlenments this year. The year is
runni ng out. You can make this deal now. But if you
want to hold off and try to renegotiate it next year, th
money will be avail abl e. But if you want to get it now,
this is a deal. That's the kind of tactic they could an
di d use.

They al so, when they began to approach the
i nsolvency of the early -- the exhaustion of their
i nsurance in the m d-2000s, they used that to effect wit
some plaintiffs |lawyers saying you've got to cut me a
break here because | don't have much nmoney yet.
Plaintiffs' |lawyers are receptive to that. They want to

get that money; they want to keep the insurance com ng

e

d

h

and get what they can out of it. And the last thing that

plaintiffs' |awyers wanted Garlock to do was file
bankruptcy. It is a process that is despised and that -
by

plaintiffs' bars. They' ve never really gotten good

t hings from bankruptcies, so they want to avoid it.

Al'l those tactics they were using to mnimze their

payments. The group settlements also facilitated their
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yearly targets because they could do plannings: W're
only going to pay so nuch noney. So it had that benefit

t 0o. They continue to avoid trials.

Q. Was their strategy, as you described it, discussed
in any public filings?
A. Their financial statenments from as far back as

| ve been able to review, which is Goodyear's in 2001.
Goodyear then owned Garlock. And they described that
Garl ock settles and di sposes of actions on a regul ar
bases. I n addition, some matters are disposed of by
trials. But they enphasize settl ement. That | anguage, |
believe, has been in every financial statement of EnPro's
since then. They al so note that when they can't get a
reasonable settlement they will try a case, and they do.
And the |l ast quote here is that when the risk of
verdict is great, as |'ve described, they will fromtime
to time enter into settlenments that involve | arge nunbers
of cases, including early stage cases. They state their
policy is not to settle early but, in fact, in reality
they settle many claims quite early when it believes the
ri sks outwei gh the benefits of the strategy. They're
very practical of guarding their policies and their
policy is primarily a group settlement process. It's not
trials. It's not individual trials. It's group

settl ements.
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Q. What have you di splayed on page 167
A. Again, this is just nore fromthe financial

statenments. This is the Goodyear statement, but this

| anguage al so continues in subsequent financial
statements. Their strategy is to focus on trial cases,
ot her cases in advanced stages of processing. They say
that, but in fact -- some cases get trial listed early if
it's a living meso, but for the nost part their

mesot helioma claims are settled quite quickly. As they
note in the second quote, it is likely Garlock wil
continue to enter into settlements that involve | arge
numbers of claims. That describes their tactic. They
will do that group process.

Q. Did you do a statistical analysis to see whet her
t he data supports your understandi ng of what Garlock's

strategies were?

A. That's how | came to understand it, really, is --
well, first of all, everybody does group settl enments. I
mean it's ubiquitous. It's the method for defendants in

dealing with cases. This just denonstrates that and how
they've turned more and nore to group settlements. until
the period 1996 to 2000, 19 percent of Garlock's
settlements were individual clains.

By the last five years before they went into

bankruptcy, only nine percent of them were individual
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claims; all the rest were group settlenments. In the
2000s, they went to |l arger group settlements,
particularly the period 2000 to 2005. They -- al nost
half of their cases were in group settlenments above 20,
and 13 percent of them were in group settlements
i nvolving a hundred cases at a time. In the five years
just before bankruptcy, they continued to rely heavily on
group settlements, though they were somewhat small er
sized groups.
Q. Havi ng described to the Court your basic
under st andi ng of what was going in the tort system |
woul d now |like to turn to your actual estimte that
you' ve presented to this court of what Garlock's asbestos
liabilities would be for the period beginning on the date
of their filing. First, tell the Court in broad | anguage
what you do when you do an estimtion.
A. Well, as | stated before, and just summari zing
this headline, the first thing you do is you understand
and apply the history here of Garlock's asbestos
[itigation. | have described that. That informs the
ki nds of judgments | have to make in estimating the
l[iability. It makes it a richer estimate, a nore
wel | -grounded esti mat e.

Havi ng gone over that, now the cal cul ations are

sinmpl e. I mean Dr. Bates described it as sinmle. It's
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just arithmetic. The data are -- Garlock has very good

data about its asbestos clainms. So you have readily

avai |l abl e dat a. And the cal cul ations that | do are

basically the same thing that Dr. Rabinovitz does. There

are differences in judgments throughout, but the basic

cal cul ations are the same. They're

the same thing that

Dr. Bates uses when he uses what's called the Ni chol son

Met hod. Everyone does. Dr. Nicholson has made forecasts

using this method -- had. He's, unf

ortunately, deceased.

And simply, you count the number of claim and you

determ ne what fraction of them have been paid

hi storically. And you | ook at that

and then make an

assumpti on about what fraction of the mesotheliom clains

here will be -- you think will be paid in the future and

what is the average settlenment that

Garl ock has paid. As

you |l ook at the mark-up -- as | described, these are

| arge numbers of claims that are set

tl ed. And it is a

bar gai ni ng process in group settlements that set the

val ue of cl ai nms.

There's enornous history here. Asbestos

l[itigation has nmore information for

ot her kind of litigation. You j ust

estimati on than any

mul tiply those three

t hi ngs together and you get the value here of pending

claims, and |'ve shown those cal cul ati ons on this.

Q. Turning to the pending clains

l[iability. \here
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did you get the information to fill in the three boxes?
A. Well it all comes fromthe database. Just sinple

cal cul ati ons and analysis of the database. There are --
there were 4,754 clainms in the Garrison database from May
2011 of asbestos -- of mesothelioma clains. Dr. Bates
has subtracted about eight or 900 of those. So he has

3, 900. But that is the number of identified claims, and
"1l address his subtraction of those. But we're
considering every mesotheliom claimthat are in the

dat abase.

We take the source of our data as being -- the
forecast is based upon the pre-bankruptcy experience of
Garlock in the tort litigation system We take the data
to reflect what's the status and the history of that
l[itigation up through the time of the bankruptcy. You do
not | ook at events that happened in the bankruptcy
because those aren't in the tort litigation and ny
experience of 20-sonme years of doing this. So what
happens in the bankruptcy is very different from what
happened in tort litigation.

Since we're estimating what would be the liability
of the tort system you can't |look to resolutions or
t hi ngs that happened in different processes in order to
under st and what happened in tort litigation. So, that's

our number -- we |ooked at, historically, what Garl ock
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has made paid to resolve its past asbestos cl ains.

been 58 percent of mesos get paid. Of th

resol ved, anmong the rest of the resolutions,

cl osed wi thout payment of 42 percent.

ose that get

Q. These are the nunbers you ultimtely concl uded

were the actual figures for the pending c

laims |iabil

A. Yes. And the average -- the $76,654 is the

lt's

t hose are

ity?

average paid by Garlock in the |ast five years preceding

bankruptcy.

Q. Let's unpeel that a bit. How did you go about

determ ni ng what the percent paid that you put

box should be?

A. Well we | ooked at the experience of

in that

Gar |l ock over

the period of 2006 to 2010. Basically, the assumption is

that the future values and experience with claims will be

most |ife contenporaneous in recent past.

Dr. Bates acknow edged that this is -- Ki

Agai n,

nd of the

standard way of doing this in his deposition is to |ook

at the most recent experience, and that's
It may be, as | did in Garlock --
Bondex | had to use a |onger period of ti

have |i ked. Because Bondex's met hods for

what we do.

| mean, in

me than | woul d

resol ving

claims changed so frequently, | needed to | ook across a

broader period of time. But here, Garl oc

of claims, its strategies and the methods

k's resol uti

resol ving,

ons

i's
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very stable. And interestingly, since the m d-'50s,
asbestos litigation has stabilized. It's been | ess of
t hese perturbations in the |ast five years of Garlock's
position in asbestos litigation than | have ever seen.
And Garl ock also is very stable.

So the recent past is the best basis for
forecasting the future, and it also has the advantage
that that's the standard way that estimations are done
for virtually everything. If you're trying to determ ne
the value of a house, you | ook at conmparabl es sal es that
have occurred in the recent past. You don't | ook at what
was the value of this house or neighboring houses ten
years ago. That's not informative.

Here, to understand what is the value of an
asbestos claimin 2010, you | ook at what's happened in
the prior several years. You don't go back to the 1990s
when, as |'ve shown, the asbestos litigation was so
different. It was a different type of litigation then.
The determ nates were very different in the 1990s than
t hey are now and than they will be in the future. The
future will be more likely to be what it was at the time
Garl ock went into bankruptcy than it was in 1990.

Q. When you | ook at the percent paid of cases that
Garl ock had experienced over the decade, what did you

find?
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A. They went down. It went down drastically. In the

early part of the 2000s Garl ock was payi ng nost

mesot hel i oma cl ai ns. It resolved relatively few without
payment .

Q. Did you show this on this page 22?

A. That's what this slide. Page 22 shows that, and
it shows -- this is -- again, this -- you take all the

cases that were resolved in each year and you | ook at
what percent of them were closed with payment. And now
in the last half, the |ast five years, those have
stabilized. And so they go up and down some, but they're
relatively flat. 2010 was | ower, but 2010 was the -- was
five months preceding its bankruptcy. That's typically,
usual ly, an atypical high pattern.

Here -- | mean, here Garlock knew it was going to
be going into bankruptcy in 2009 and ' 10. So you're
beginning to get a period of time about their decisions
to resolve claims. They're tactically | ooking at what
i mpact that m ght have on the bankruptcy process or how
t he bankruptcy would affect it; or what they want to
accomplish before they go into bankruptcy.

Neverthel ess, we averaged this -- this is the
percent payment across the whole five years, 2006 to '10,
and it was 58 percent. W had an alternative estimte

using the I onger period of 2003 to '10, and that was a

[op)
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hi gher percentage of claimnts paid. That would be a
hi gher liability estimte using that.
Q. Did you do the same analysis for average

settl ement val ues?

A. Yes, we did.
Q. What did you find?
A. Well, here the average val ues were going up over

time. The percent paid went down and the average val ues
were going up. Again we used the same period, the |ast
five years from 2006 to 2010. They were pretty stable in
the period 2006 to '09 so -- and that group was different
fromthe prior three years. So that suggests that's the
appropriate period of time that stability and that
di scontinuity between 2005 and 2006 suggested one use a
| at er peri od.

Let me just comment that 2010 -- again, it's a

l[imted period, it's five months. There was a much

hi gher settlement average in 2010 but | don't regard that
as being typical of the whole five year period. It
isn't. And maybe it isn't typical of what would happen
in the future. However, when you -- so when you average

these five years together, the 2010 experience is much
| ess significant because there are fewer clains in them
It doesn't affect the overall average very nuch. The

overall average really just lies in the m ddle of what
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woul d happen between 2006 and ten.

Q. And in the estimation you're going to nultiply the
percent paid by the settlenment val ue?

A. Yes. That's effectively what you do. You

mul tiply the one tinmes the other, and that's a vari able

t 00. We call that --

Q. What did you find?
A. Yeah. That's -- we call that the resolution
aver age. lt's just -- it's multiplying the average

settlement by the percent paid. That's, interestingly,
even though there's an upward trend in settlement val ues.
Not surprisingly, the upward trend in settlement val ues
and a downward trend in the fraction of clainms paid,

t hey, cancel each other out. And so that shows that
across this whole period of 2003 to 2010 the overall
average across clains that are paid in and those not paid
is very stable. It's at around the low to m d-$4, 000.

So it doesn't make much difference which of those two
peri ods you use. Again, we believe that the 2006 to ten
is the better period.

And if you go further back than 2003, you're now
getting into the inventory settlement period that Garlock
had and you're getting into the 1990s, and that was a
different world than they were operating before they went

i nto bankruptcy.
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Q. So this is how you got the percent paid and the
average settlement value, counted the clains in the

dat abase, and that's the result?

A. Yes. The sinple arithmetic of it.

Q. How | arge was the database that you had to work
with to get these val ues?

A. Oh. Across all diseases there are, | think,

700, 000 cl ai ms. For mesothelioma, there was certainly

| ess than a hundred thousand offhand, you know, tens of

t housands of claims, but | don't know the precise number.
Q. So the percent paid and the average settl ement

val ue was devel oped out of a database with tens of

t housands of cases resol ving?

A. Yes. | think the resolved claimwas 17 or 19,000
of f hand. | believe that's the range. Actual ly, well we
used the |last five years so it isn't quite that many.

Q. Turning to the future forecast. How i s that done
and how does the processing of future forecast differ
from processing the pending forecast?

A. Well, it's identical for the nost part. There are
two changes. One is that we don't know the number of
claims. We have to forecast that. So that's a -- that's
one difference. The other is that these clainms are going
to be paid out over a long period of time. W assune

that the pending clainms would all be resolved within
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three years. So we don't need to really address very --
the issues of inflation and present valuation aren't
really significant.

On future claims, it is. A claimpaid 15 years in
the future will have a bigger nom nal value sinply
because you have 15 years of inflation, and you have to
consi der that. On the other hand, Garlock -- if we're
going to reserve noney -- if it were able to reserve
money sufficient to pay all of its liabilities, it would
have to put away | ess noney to pay a claim 15 years from
now than it would today because it can hold that noney
and earn income on it for 15 years. And that's what the
present valuation is of course. So you need to do that.

Our future forecast is done on a year by year
basis, taking into account inflation and present
valuation. So that timng issue and the need to forecast
t he number of claims on a yearly basis is the one -- is
the difference between these two forecasts.

Q. Let's first focus on how you cal cul ated the number

of claims for the futures. Describe to the Court how you

did that.
A. We relied upon the most -- an epidem ol ogi cal
research. Epi dem ol ogists -- this has been an area of

substantial study by epidem ol ogi sts. The best work with

regard to forecasting was done at M. Sinai Hospital in
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New York, oddly, in 1982. A long tinme ago. | mentioned
Ni chol son, that's W I Iliam Nichol son. He was an
epi dem ol ogi st there working with Dr. Irving Selikoff.

Dr. Selikoff was the dean of research in asbestos-rel ated
injuries. Together they worked on the sem nal study of
i nsul ators, about 17,000 insulators. They took the
avail able information at that point in time and forecast
t he number of future clains.

So we basically -- but historically, we know at
| east for most years now how many mesot heliomas actually
occurred in the country. And we know that quite
precisely for the |last ten years because the federal
government has a series of programs for collecting

i nformati on about cancer deaths, and they do it by

cancer. One of those cancers is mesothelioma. So we
cal cul ate what's called the propensity to sue. lt's just
the probability -- the rate of claimfilings. And you

| ook at all of the mesotheliomas in a year of the
incidence and you divide that into the nunber of
mesot heliomas filed to calculate the propensity to sue,
and we use that for our forecast.

This is actually the counts that | mentioned,
t hese government studies. The two maj or groups of them
one is called SEER, that's a surveillance of epidem ol ogy

and results. It's run by one of the health programs in
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the federal government. And for the l[ast --

since 1975,

t hey' ve gone to hospitals, hospices, other places where

there are records of people's deaths and count how many

peopl e died of nmesothelioma, as well as other diseases.

And they started with nine sites. A site was the state

of lowa, one site. Another site was in Los Angel es/Long

Beach. These were not randomy sel ected; you can't

random y sel ect these. But it was the weight of those

results, of those nine sites, to estimte what was the

nati onal average.

That's why that line is so bumpy, because it's

done on a relatively small survey. They I at

er went to 18

sites, the SEER 18, and they went to 15 in between. But

" m just showi ng the SEER 9s or 18. That's

t he purple

line. And both of those are the estimtes of the

nati onal mesot heli oma deaths based on data f

nine sites or 18 sites.

rom either

The USCS, the green line, is a nmore recent study

where every state in the union is surveyed.

They now do

this in every state of the union except Maryl and. You' d

t hi nk where Johns Hopkins is they could get

t oget her, but they can't. So for 49 of the

their data

50 states

they go to all the hospitals and hospices and count now

every mesot heli oma. It's what we woul d cal

It covers everything. Wth the exception of

a census.

Maryl and,
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you can estimate that. That's the green line. And it is
much more stable because it has a much | arger al most --
it collects almost all the data. This tells us year by
year how many people died of mesothelioma. So we know
that is a fact.
Q. How do you use this to predict the future?
A. Well if you go back a slide. That provides the
i ncidence number for past claims. We, actually, use an
epi dem ol ogi cal forecast of it, as I'll describe in a
m nut e. But that's dividing the nunber of claims by the
i ncidence, and that gives you what's called this claim
rate. You then | ook at the future. You have to have an
estimate of how many mesothelioma -- what the
mesot hel i oma incidence is going to be in the future, how
many people are going to die each year from mesotheliom,
whet her or not it was caused by Garlock. This is all
deaths in the country. Of those people, what fraction of
them are going to file -- have historically and are
likely in the future to file a lawsuit against Garl ock.
The actual data is only available up until a
coupl e of years ago. Obvi ously, we don't know actual
data for the future. However, Nicholson's study in 1982
forecast both the past and the future -- past sitting
here today of mesothelioma deaths, and so that gives us

an estimte to use in the future for -- to calculate the
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future number of nmesotheliomas that will get filed.
Q. Did you conpare Dr. Nicholson's forecasts agai nst

what the actual results were?

A. Yes.
Q. And what did that show?
A. Well that's shown on this slide. The red line is

Dr. Nicholson's forecasts. The blue line is the |ongest
pi ece of data we have about mesothelioma deaths actually
occurring. As | say, it jumps around a | ot. But
Ni chol son's forecast is an incredible forecast. It
really -- it is -- basically, it is a good average of
what happened across all those years. It is the nost
i mpressive forecast |'ve ever seen of social data, and so
we have confidence that up until now this is a --
Ni chol son is an extraordinarily well confirmed piece of
science. And that gives us confidence that it is likely
to be a -- continue to be a good piece of science in the
future for estimating the future.

But | have to note one thing. If you | ook at --
t he actual counts differ from Nicholson's forecast year
to year. But if you | ook over the |last ten years or so,
most of the actual counts |ie above Nicholson's. There
have been more nmesot heli oma deaths than Dr. Nichol son had
forecast for the |last ten years. And it isn't clear --

Ni chol son is now goi ng down, but those -- the actual data
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may not be going down, or it may not be going down as
qui ckly. So it's possible in the future that Nichol son
will be underestimating the actual incidence. There are
reasons to think that that m ght be true. One is that

Ni chol son's forecast for future deaths is only on the
basis of people having been exposed through the 1980s.
We know t hat people continued to be exposed to asbestos
after 1980.

Secondly, he only -- he does all of the major
asbestos industries as the source of his forecast, and
peopl e working in those industries. By the way, he only
forecasts occupationally-related deaths, but there are
some people who worked in different industries that he
didn't forecast. Asbestos removal, for exanple, is a
kind of industry that that happened. Those constitute a
smal l er fraction of the exposures than what he includes,
but that could be another source of additional clains.

He's undercounting somewhat, because there's been
a rise of the kinds of things that are going on.
Househol d exposures. We see, particularly in the
litigation today, there are a | arge nunber of clainms
filed by spouses and children of people who worked with
asbest os. Their exposures occurred because the
fat her/ husband, brought home asbestos on his clothes and

exposed the famly. Kids would run up and hug their
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daddy when he comes home from worKk. But if he's covered
with asbestos the child is getting an exposure. That' s

significant for mesothelioma because it's a | owdose

di sease. That means you don't need a | ot of exposure of
asbestos to get mesotheliom, and that means that these

-- that a | ot of people --

MR. CASSADA: Your Honor, |'m going to object to
his expressing medical opinions, since that's entirely
outside of his area of expertise.

THE COURT: All right. Go ahead.

THE W TNESS: That is a consensus of know edge
t hat everyone in asbestos litigation knows.

MR. CASSADA: Sanme objection.

THE W TNESS: So you're getting that as anot her
source, and people are living so much | onger. All those
reasons Nicholson may be undercounti ng. But we still use
Ni chol son. We use him because it's avail able; because it
is a scientifically confirmed basis for forecasting. No
one else has it. If you don't use Nicholson, you do not
have a scientifically confirmed forecast.

This just shows it. But we also would -- | would
caution the Court that the number of future mesotheliomas
is -- there's a good chance it may be nore than we're
forecasting, which means that there may be nore claims in

the future than we' ve forecast. So we regard that as a
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conservative estimte. Again, since |I've been

by the Asbestos Claimants Commttee, that's a

retai ned

conservative forecast rather than trying to maxim ze and

run up my forecast that this is an assunption
probably m nimzes my forecast.

BY MR. | NSELBUCH:
Q. So what you show on page 31 is that you

to use the Nichol son curve to forecast future
mesot hel i oma i ncidence. How did you go about

Show us how t hat appears on page 32.

t hat

"re going

doi ng that?

A. This is the calculation that | mentioned. You

compare -- the blue Iine is Nicholson; the red

line is

t he actual mesothelioma clainms filed against Garl ock.

And so you can see that the propensity to sue
because the number of actual clainms filed with
going up relative to Nichol son. But in each vy

just divide the red Iine by the blue line. An

IS going up
Garl ock is
ear you

d we sum

t hat up again over the last five years, the same period

we use for determning all of our other parameters here.

Q. And did you show that cal cul ation on page 33?

A. That's shown on page 33. These are the
cal culations. So it says across the period of

2006 to 2010, roughly 58 percent, 57.6 percent

act ual
time from

of the

number of people who got nmesotheliomas in a year filed a

cl ai m agai nst Garlock. Obviously, not all of

them are
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going to get paid. In fact, less than 60 percent of them
will get paid. So that suggests that the -- among al
t he people who -- with mesothelioma in the country, about

a third of them would file a claimthat would become
compensated by Garlock. And that -- again, that
propensity to sue isn't much different if we use the 2003
to '10 period or the 2006 to '10.

Q. Woul d you say that that propensity to sue is
stable, rising or falling?

A. Well it has certainly risen, as that prior slide
showed. It's risen over the 2000s, and it's risen over
the |l ast five years. This shows it from 2003 to ' 10.

The black Iine is the actual propensity to sue. The red
line is our calculated propensity to sue for 2006 to '10.
It shows that early in that period the propensity to sue
was | ower than our average; at the end it was higher than
our average. So it has gone up. It's gone up over that
five-year period.

Q. Now, because of the difference between the annual
propensity to sue and the average propensity to sue, did

you prepare two forecasts?

A. Leave this up for a second. You can see it at
2010. The red lines -- what we would be using if we
forecast future claim based upon this average. It's

| ower than what they their experience was in the | ast
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three years before they went into bankruptcy. So we

woul d be forecasting that their future clains are |o

wer

t han they actually have been over the last three years.

So for that reason, we -- and there's two things going on

at the time they went into bankruptcy. One is the

absolute level of their propensity to sue, and that

was

the line that I showed, the flat |line, previously, and

where the point of the red bar stops. But, also, they're

going up. So there's both an absolute |l evel and there's

a trend.

We replicated that trend. W essentially sa

d

okay, we're going to start out at a point |ower than they

actually finished up. W're going to start at the

average of five years. But we're going to assume th

at

just like it went up over the last five years, it's going

to go up at the same average rate it went up over th

| ast five years. That's the blue line. So we've ju

e

st

basically replicated our forecast. The first five years

just | ooks the same as it did over the last five years.

And so that's the forecast. That's what we c
our preferred forecast. That's the primary forecast
The propensity to sue will start the remainder of 20

and 2011 and at a rate lower than it was in the thre
years prior to going into bankruptcy. It will slowl

rise to a point that's slightly higher than it was i

al
10

e

y

n
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2010, and it will remain at that rate forever after that.
Future trends beyond that we're just assum ng. We

don't have enough know edge to forecast beyond that

period of tinme. The alternative forecast is the green

line, which just uses 2006 to '10 without, well,

i ncorporating the trend. | regard that as i nappropriate

because we're ignoring an inmportant parameter, an

i mportant effect. That is the propensity to sue were

going up in that period of time. But we can conduct, and

| will show you the results of using both those |ines.

Q. How does these two forecasts conpare with what

have been Garlock's recent pre-petition experience?

A. Well, again, this is, in fact, our forecasted

number of claimfilings now. Her et of ore, we've been

tal ki ng about the propensity to sue, the claimrate, Dr.

Ni chol son's forecast for the future is going down,

per haps too sharply, but it's going down. So that's what

we're using. We forecast the nunmber of mesothelioma

claims after a couple year rise will go down.
It will continue to go down until 2050, when there
will be hardly any. Ei t her of these two forecasts, our

primary or secondary, says that the nunber of clains
i medi ately after bankruptcy and forever after are going
to be well below the number of mesothelioma clainms that

were filed against Garlock through most of the two
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t housands. And again, than -- with regard, that is
conservative because we think it may be conservative
because of counting.

Q. Have you prepared a graphic that conpares the
conpensable claims with the actual claims that you expect

to be filed, both for the past period and the future?

A. Yes. Yes.
Q. Is this that chart?
A. It is. It's inmportant to recognize that a very

substantial number of the claims filed against Garlock
haven't been paid and won't be paid in the future. I'ts

liability really arose in the past in that kind of

yell owi sh color to the left. The red color in the future
that represents their liability. The rest of it are
claims which will be filed but they're not going to be
paid. And so that -- that is the actual trends. And

again, the level of the number of claims is basically a
conti nuation of what it was in the past but going down.
Q. Okay. Com ng back to the forecast. Can you tell
us the basic paranmeters, then, that were involved in the
future forecast?

A. The basic paranmeters are, first of all, the
propensities to sue. W made two alternative
assumptions. The primary is 2006 to 2010 with using the

average and trend both. Our secondary is using the
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| onger period of 2003 to '10 wi thout an

i ncrease. We

forecast beginning at the date of the bankruptcy in June

2010 through the year 2049. W cl ai med
| ate 2040s are not very high because of
val uati on.

We cal cul ate the average paynment

the clainms by the

present

based on the

period 2006 to '10 for our primary forecast; 2003 to '10

for our secondary forecast. The payment

rates? The sane

period of time for our primary and secondary. | should

note that those two together really doesn't make much

di fference which period of time you use,

because of the

stability of the payments overall. W use a two and a

half inflation rate which comes from government esti mates

and is widely used. W use a discount r

ate of 3.251

percent, which is a risk-free rate of return provided by

the Commttee's financial consultant.
Q. When you did this calculation for

claims, what did you come up with?

the future

A. We have -- we estimate that there will be 25,813

mesot helioma claims filed after the bankruptcy date

agai nst Garl ock. Again, 58 percent of t

hem wi | | be paid.

On average, the real value of the average is 76.654.

That's the amount that would be paid each year. [t wil

be paid in a real value, which means it

two and a half percent a year. And that

will increase at

generates a
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nom nal val ue. We just multiply all that together
Actually, we don't take into account the inflation here
of a billion-148 (a billion one forty-eight).
Q. And then did you do a calculation that would
reduce the future forecast to present val ue?
A. Yes. Yes. That's what |'ve described earlier,
t he assumpti ons we have. The third line -- the first
three rows describe the forecast for pending claims; the
m ddl e three are forecast for futures. The bottom
includes them all

For future forecasts, the NPV Iine is the |ast row
in that block. We used the two and a half percent

inflation rate, and | bring it back to present

val uati ons. Rat her than a billion-148, it's a
billion-155 for our primary nodel; $880 mllion for our
secondary nodel. VWhen you add that to the esti mated

val ues for pending clains you get, as our primary
estimate, the total liability for Garlock present val ue
for mesotheliom clains. But pending and future is

$1, 265, 000, 000. OQur secondary estimate, which |I would
urge -- say it is a reasonable estimte. But | will tel
the Court that the primary is, | think, a much better
estimate. The secondary estimate is that the liability
is a billion 77 mllion dollars.

Q. Your Honor, unless the Court has questions about
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the forecast we'll move on to another topic.
THE COURT: Al'l right.

BY MR. | NSELBUCH:

Q. In addition to doing your forecast, Dr. Peterson,

did the Commttee engage you to review Dr. Bates'

estimate and provide your opinions about that?

A. Yes, they did, and | provided those opinions first

in my rebuttal report that | prepared in thi

Q. Now, to start with, when you read Dr.

S case.

Bat es'

report, were you able to tell how he calcul ated his

estimate?

A. We could -- no, we could not -- the report did not

di scl ose how he cal culated his estimate. The report did

not even tell us what his estimte was. Rat
reporting his actual estimte for pending cl
future claims, it said it was |less than $25
pendi ng and whatever the number he reported
It did not report the actual estimtes, nor

t hose esti mates. It was both -- that report

her than
aims or
mllion for

for futures.
how he got to

was, like,

130 pages, and it discussed all kinds of ways he could

calculate it and statements about what it is that -- his

t heory of how you calculate it. And he set

for how you do calculate it, but he didn't f

out 12 steps

ol l ow those

st eps. He never provided -- he didn't follow all of

t hose steps and he never provided data about

the results
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for any of them
Q. What did you do to determ ne what Dr. Bates
actually had done?
A. Well he was kind enough to provide us with an

extremely |l arge and compl ex backup data and the database.
Q. I n what form was that?

A. It was an el ectronic database with a whole series
of spreadsheets and other matters and conputer code as to
what his cal cul ati ons were. Agai n, there was no section
that explicitly was identified as his calculation of his
lTability. But we did -- one of my partners is

Dr. Daniel Relles, who's a statistician and an
extraordinarily capable data analyst. And he | ooked

t hrough that database and was able to find out in -- |
mean, it's a huge database -- and he finally | ocated

tabl es that were | abeled as their estimates.

Q. Could I have ACC-802A? |Is this the table that

you' re tal king about?

A. Yes. You can see there it's for pending and --
average payment for and total NPV of payments for -- both
nom nal -- at the top box is both the nom nal and NPV for

pendi ng and futures. He breaks that down separately for
t he pending and futures in the two boxes bel ow. And
that's how we finally -- we were able to put a nunber on

what his actual estimte was. That was not in the
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Direct - Peterson

So the total for what he calls "pending stock
ons" is this eight-digit number beginning wth
l'ion?

Yes.

And his NPV number for the futures. I's this,

an eight-digit number beginning with $97 mllion?
Yes.

Now, working with that, were you able to discover

or reverse engi neer what he had actually done?

A. Yes. That's precisely what Dr. Relles did. He
started with that number, | ooked throughout the database
to see where it appeared, and backtracked from there to

find out what the steps were used to derive it.

Q.
A.

ACC 803. Does this reflect Dr. Relles' work?

Yes. It shows that his nunber, the 216 -- the

$21, 629, 000, which we saw the eight digits, is precisely

t he ampunt that Dr. Bates reported on the prior

spreadsheet. And not only that, we now -- we determ ned

the four steps of what he did. He started with his

what's

call ed "unreduced."” That is basically the result

of a regression anal ysis. Turns out we had to backtrack

that too. And then he had a step to reduce it. And we

were able to -- this is the entire set of cal cul ati ons

for his forecast, those four steps, and we were able to
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understand and replicate each of those finally. And we

replicated themto Dr. Relles. It replicated themto

eight digits. He got it exactly right.

Q. ACC 808. Did you do the same thing for the
futures?
A. We did. Although I think we're off $1,000 in the

end because there are issues of timng and rounding on

t his. But we were able to replicate that as well.

Again, it's the same four steps. There's a present

val uation issue in here which also we were able to

replicate.

Q. So that gave you an understandi ng of what

Dr. Bates had actually done?

A. Well, it gave us great confidence that we finally
had been able to figure out what in the world he did. It
took a while to do this. |"d say we probably wasted

about six weeks before we finally understood what it was.

Q. Could I have page 42, please?

t abl e show?

VWhat does this

A. This basically just el aborates on the steps that

we just saw in the last two slides.

are -- this is a description of what
t he values that he calculated in the
right side. The last colum, basical

total -- if every case went to trial,

The first of these
Dr. Bates did and
first colum on the
l'y, he calcul ated a

he esti mated how
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much money woul d be -- every pending case, he -- he uses
3,932 pending clainm because, as | said before, he throws
out a bunch of clainms in a way that we think is improper.
But he starts with a | ower nunber than we do. We have
4,700 and some. He starts with that 3,932. He fits a

regression model based on 367 jury verdicts.

These are

not Garlock jury verdicts. These are jury verdicts

agai nst anyone that's reported in a

reporters, Mealey's, Westlaw is.

couple of i

tigation

The jury verdict reporters are simply brief

summari es of facts of a case and the outcome of

who the | awyers were and so forth.

recorded both the amount of the verdict,

a case,

And from that he

verdict, the ages, whether or not the plaintiff

the year of the

is living

or dead, and state which he categorized into three

cat egori es. There are other data available in these, but

these data are available only for 367 jury verdicts. And

so he only restricted himself to 367. Again, these are

not Garlock -- some of them are Garl ock verdicts, but

most of them are cases involving dif

He then took the results of t

regression analysis, which I'"ll discuss a bit

and applied that to these, what is t
age of a defendant -- of a plaintiff

his clain? How does being |living or

ferent defendants.

hat nmultiple

more | ater,

he -- how does the

affect the val ue of

dead affect

the
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val ue? How does one of the -- his three state

cat egori es: How is that historically related to the

difference of values in clains? He takes the results the

coefficients fromthat regression analysis and is able to

then forecast what is -- would be the value of all of

these 3,932 if they went to trial.

This is not a -- this is not an analysis he

described in his report or in testifying here. He didn't

provide it in the detail that |I'm describing it.
Certainly, not -- maybe he did that. The whol e set of
mat erials, he did not describe it. Let me correct that.

The whol e set of informati on here was not described in

the |l evel of detail |'m providing.

Q.

So he did the regression and then he had two nore

steps; correct?

A.

Two nore steps. The next step was he took that

amount of money and he elim nated 1,755 specific

plaintiffs fromthe -- from his data, based upon the

Henshaw cat egori es, basically. Henshaw cat egori zed - -

M .

Pl Qs.

Henshaw cat egori zed the pending clainms or submtted

And on that basis, they deleted clainms that didn't

say they had a direct or indirect exposure to Garlock on

the PIQ form Basically, he's assum ng that because on

the date of their -- that they filled out the PIQ form

t hey

may have known they were exposed to gaskets. But if
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they didn't identify Garlock, t
never have any val ue.
which elimnated 44.6 percent

| guess he did discuss that in

Q. | m sspoke. | said ther
were still two nmore steps after
A. After that there were.

Q. And what were those two

A. He next elim nated what

liability share in his opinion
co-defendants and trusts.

at a couple of databases.

of over 500 and one of them for

he had the -- the enpl oyees at

t hese. As he described in his

enmpl oyees in his company | ook t

for trusts and the PIQs in the

document s t hat

These are claim that di

subsequent

suppl ement al study.

depositions, some product IDIi

he | ooked at how many mentions

document s. And he | ooked at

subm tted trusts.

of

He can --

He had -- |

were attached to some of

and suppl ementary information as part

bal | ot s.

Pet er son

hen their claimwould

And so he elim nated those cl ai ms,

the val ue of the clains.

his testinony.

e were three more. There
that; correct?

Yes.

steps?

he -- what would be the

borne by ot her

for this he | ooked

t hi nk one of them
200 and some claims. And
his conpany revi ewed

testi mony. He had the
hrough the PI Q subm ssions
co-defendants and then

t hese cl ai ns.

d the -- provided

of their

And so sonme people submtted

sts, so forth. From t hat

there were in any of these

He | ooked at who
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So he said if you ever filed a claim against

a

trust, you have -- they have liability, no matter what

the status of that claimis. |f you ever voted in
bankruptcy, that company has liability. It's a Her
set of steps and assunptions, but those are his
assunpti ons. He said if anyone names you or you're
as having been exposed to that conmpany's product in
deposition, a co-worker deposition, whether or not
been proven or established, you get -- that's a rel
co-def endant . If you filed a |lawsuit against someo
even though that case is still pending and it hasn'

resol ved, that company has liability.

a

cul ean

named
a
that's
I abl e
ne,

t been

So anytime someone's nentioned, that's a conpany

t hat woul d have equal share to Garlock in the event
Garl ock was found |iable. So these are only cases
Garlock is going to be found Iiable. But ot her

conpanies, it doesn't make any difference if there

| egal determ nation of liability. [t's the mere me

t hat

wher e

S a

ntion

of themin one of his docunments is sufficient to create a

setoff according to Dr. Bates.

Q. So for step four he divided by 36. What was found
in step three?
A. This next step, by the way, elim nates on the far

right what we call the 1/36 study. Garl ock only has 1/ 36

of areliability of every case. That elim nates 97




o o b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

@
©
=

N

Direct - Peterson

percent of liability.

His next step is, what fraction of claim would
Garl ock win? Here he | ooked at Garlock's experience in
the 1990s. They had 36 trials. Plaintiffs won three.
3/36th or 1/12. So even in the 2000s Garlock won --
plaintiffs won 36 percent of claims. So in the 2000s,
basically, plaintiffs won one out of every three trials.
In the 1990s they won only one in 12. I n other words,
for every 12 cases that goes to trial, he's assum ng
forever and ever 11 of those cases Garlock would wi n, and
the plaintiffs would only win one. That elim nates an
addi tional 92 percent of the remaining liability, gets
the liability pending claims which started at al most $17
billion and is up to $22 mllion dollars.
Q. Page 43. Did you find that he used the sane
met hodol ogy for future clains?
A. Yes. The |l ast three steps are basically the same.
He elim nates claims because now someone else didn't
identify Garlock on a PIQ form and he elim nates 40.6
percent. And steps 10 and 11 here are the sane identical
steps that | described before. And he uses his
regression here. There is an additional reduction here.
Remember we -- | forecast liability based upon al
mesot heliomas filed against -- of all | start with in ny

future forecast, all the mesotheliomas that occur in the
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country. Dr. Bates ran -- he didn't use Dr. Nichol son.

He's famliar with Dr. Nicholson's work; he made his own

f orecast. It's a proprietary epidem ol ogical forecast.
One of his colleagues is an epidem ol ogi st. But unlike
Dr . Ni chol son, his forecast is not published. It's not

peer reviewed and it's never been tested by data Iike
Dr. Nicholson has for 20-sonme years, or 30 years at this
poi nt .

So he uses his personal proprietary forecast
whi ch, in fairness, when he | ooks at all mesotheliomas in
the country is very close to Dr. Nichol son. | woul dn't
qui bble with him But he says only a third of those are
not caused by exposure to asbestos. And so he elim nates
a third of the nmesotheliomas before he even starts. So
his estimate of the nunber of future mesotheliomas, the
$28, 402 forecast, elimnates a third of the
mesot hel i omas. Because, in his opinion, those people
couldn't have an asbestos-related -- an
occupationally-rel ated exposure to asbest os.

Two points about that. | mean, he's not a doctor.
Three points. The second is this issue about what is the
degree, if any, of what fraction of any mesotheliomas is
not caused by asbestos is disputed in the medical
community. So it's not a consensus that he's disagreeing

with. And it's a very partisan issue. The defendants

w
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have obviously argued that a great nunber of
mesot hel i omas have nothing to do with asbest os. The
plaintiffs argue otherwi se. And they each have doctors
t hat argue their position. lt's unsettled in the medical
literature. The third issue is that if you get
mesot hel i oma, there's no way to say whether or not that
IS an asbhestos cause -- asbestos caused mesot heli oma,
ot her than | ooking at your exposures.

So if you can show that you were exposed to
Garl ock or anyone else's asbestos, it's an asbestos-
rel ated mesot hel i oma. If you can't, the doctors -- some
doctors assune it's not an asbestos. So basically, it's
a redundant step. And you can't start off by elim nating
t hese cases and then later elimnate people that don't
have an asbestos exposure, again, which is what he does.
So that's another flaw which reduces his estimate. It's
not reflected on this table.
Q. And then he does the same 1/36th and 1/12th?
A. He again reduces that. Let me say one ot her
t hi ng. His step for having taken out these PIQ forns,
bot h pending and future claims and then elimnating 11
out of 12 claims, is, again, it's double discounting.
He's taking them out and doubl e di pping. Because if you
have an exposure to Garlock and you have nesotheli oma,

those are the only people that get past step nine here or
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- Peterson

i keli hood of getting a

plaintiff's verdict is quite high. It's not one in 12,

but his one is 12 was cal cul

ated across all defendants

who had not been pre-screened and renoved already for the

same reason. They're both being removed for exactly the

same reason, about the issue of exposure to asbestos.

So essentially, he's using that issue twice, reducing it

twice, for the same reason

Q. Let's focus in on the step that just involves

1/36, and let's assunme that
it this way. Did Dr. Bates

unbi ased?

there was some reason to do

do this in a way that was

A. No, he did not.
Q. Can you explain to the Court why?
A. Well it's an issue of how he cal cul ated his

average, the average numbers of the 1/36 average.

Q. What does page 44 show?

A. He had 512 cases that

he used to identify the tort

def endants' share. And he took the medi an nunmber, that's

the 50th percentile number,
reached by these 512 people.

he has, which is the nunmber

of the numbered counts
He counted how many shares

of mentions of another

def endant in the ways |'ve descri bed.

He then finds that the median, the 50th

percentile, and that number

could range fromone to 200,
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what ever . | don't know what the top of it is. But the
m dpoint of the -- half the people had had a nunber bel ow

22 shares; half of them had above. So that's the medi an.
For the 265 cases with trust shares, it defines --
identifies a mean. Now t hese are people that filed
claims or indicated on their PIQ they had a claim Those
are -- there are 13 of those on average. That's the
mean, the arithmetic average we're famliar with.

So that uses different -- it's a trivial issue.
He uses these different means -- methods for identifying,
he adds them toget her and he gets 35. Co-def endant s when
you add Garlock, it's 36. So he assumes, based on this,
that in every trial there will be 36 shares, of which

only one is Garl ock.

Q. | would suggest to you, Dr. Peterson, that we have
a typo in this chart, for which | apol ogi ze. | think
where it says "tort" it should say "trust," and where it
says "trust," it should say "tort."

A. | thought that was wrong.

Q. Well it's my fault, Your Honor. We just had the

wor ds wrong, but all the rest of the material is correct.
Now, when you do this calculation using a mean or

a medi an, does that bias the result?

A. It's how he applies and cal cul ates these that's

the problem wusing that is the problem
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o o b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

does bias the result?

A. Yes. Basically, his problemis that

his average of 36 based upon
menti ons of another defendan
the basis of the average val
seem |like a trivial nitpick

it's actually a significant

what these exanples show. (I

hypot heti cal .

Assume that there are
verdict. Ten of them are --
doesn't have the val ues of t
cal cul ate the values for eac

some claims by applying his

t he average nunber of

he cal cul at es

t. He shoul d have done it on

ues of claims. And that may

but "Il illustrate t
problem for him and t

Il do it with a

hat

hat's

three cases that go to

and he -- obviously,

he

hese cl aims, but you can

h of his 512 and his 200 and

regression anal ysis.

So he

can tell you for each of those cases how Garl ock would

val ue them

The three verdicts, $100 each. The first verdict

there was one defendant. Th
The second verdict there was
one ot her person, one other

there are three: Garlock, p

paid in the first case is $1

e second -- so it's Garl ock.

two defendants, Garl ock and

def endant . The third

is

|l us two. And so the anount

00 by Garl ock. Second, or

any of the defendants, it was $100. The amount paid by

each defendant in the second

is $50, assum ng that

t hese
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are equal shares. The amount paid in the third is $33.
So if you add up what was actually paid, it's $183 across
t hose three cases by any defendant. The average nunber
-- the nunber of claim is six.

Down below |I've added, basically, how Dr. Bates
cal culated this. W, again, have the $300 total across
the three pages, and there are an average of two
def endant s. That's comparable to his 36. And what he
does is he divides the 300 by the two. He says okay, on
average, Garlock would pay $150 for this case. But what
they really paid was $183, not $150. That's a 22 percent
di fference. He's | essening the value here. And it
happens because you need to | ook at -- and you need to do
his averaging by the values paid in each case, not the

number of defendants. And so he does this the wrong way.

Q. Did you do this?
A. We tested this. We |ooked at, okay, what -- you
know, we -- on this example it shows there's a 22 percent

di fference. But we | ooked at this: And what in the
reality mght it mean using the actual data? W had 210
cases that were anong those that Dr. Bates used to derive
his shares calcul ation. W | ooked at the nunber of
shares that Dr. Bates' people found for each of these.
And incidentally, obviously, | don't agree with that

count. As |'ve described, | have great skepticism and

o
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think you can't do it. It's not meani ngful. But |'m
accepting for the moment that that's how he did it and
showi ng that even how he did it, he's got this problem

We then used Dr. Bates' regression analysis which,
again, | don't accept. But I"musing it as a basis for
putting val ues, because that's what Dr. Bates does. W
put a value, according to Dr. Bates's regression, on each
case, and came up with a total liability according to
Dr. Bates' method of $913-plus mllion for these 210
cases. Dr. Bates' method takes that $913 mllion,

di vides by the 36 for his 36 shares, and says okay, the
average verdict in this case is going to $25,000, 300 --
"' m sorry. The total across these Garlock's share for
the total liability here would be $25, 379, 321.

When we | ook at it on a case by case basis and for
each case we cal cul ate how many shares are reduced
according to Dr. Bates and we reduce Garlock's share down
by the nunber of shares for which they get credit in that
case according to Dr. Bates, and then the total sum of
all those we get $38,895,000. So it's nore. It's 53
percent more. So by doing the method that he did, he
elimnated 53 percent of the values of the clainms. Now
t hat would imply that, rather than just 36 shares, there
should only be 23.48 shares. The values of the share

anal ysis is equivalent to 23.48 shares, not the 36
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shares.
Q. This is based on Dr. Bates' own data?
A. It's his own data. It's using his assunptions and

cal cul ations of shares. And it shows that this --
there's a great overreduction in the values of the
clainms. Even if one accepts everything about what he's
done he's overestimted the impact of the share analysis
significantly as we've described here.

Q. Let's turn to the 1/12 or the 3/36 issue.

MR. CASSADA: Excuse me before you go on. I
didn't want to interrupt the testimony. May | just
reserve, until the end of the testinony, objections to
matters in this case?

THE COURT: Sur e.

MR. CASSADA: A new criticismthat was not
di sclosed in the rebuttal report.

THE COURT: Yes.

MR. CASSADA: Thank you.

BY MR. | NSELBUCH:

Q. Let's move on now to the 3/36 or the 1/12, the
final multiplication

A. This is our shorthand for when you put together
Dr. Bates' analysis for the shares and his jury verdict
assumption of 1/12. Trial Results. Probability of win.

Q. Turn to page 51.
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A. Yes.
Q. What does this chart show?
A. Well the first row is what Dr. Bates does for

pending claims. So he cal cul ates based on his regression

of the average val ue
woul d be $4, 294, 000,

percent he elim nates
share that he assunmes

for plaintiffs out of

of a verdict for the pending clainms

setting aside the cases, the 44.6
based on PIQ  There's a 36 percent
that there would be only three wi ns

36 and 1/12. That's 38 percent.

This is just applying what he did. It said the average

value of a claimis 9.941; om ssions based of PIQ is not

pertinent to this cal
the 23.48, which is t
shoul d have done, you
$15,242. |If you -- t
share anal ysi s.

| f you do what

cul ation. | f you applied, instead,
he proper number of shares that he
get an average val ue per cl ai m of

hat's the effect of his error in his

| regard as the serious error with

regard to this parameters, measuring the probability of

what he does. He has

the plaintiff victory at trial, he -- the first rowis
-- he assunes -- and if you | ook --
hi story. If you | ook at the cases

this is their actual

that were paid in 19-

-- 1n the 1990s, the cases for

whi ch we have data on both the nunmber of -- the amount of

money in the verdict,

pai d.

conpare it to what Garlock actually

[TEN
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They paid on average -- there were 3.4 shares,
actually, on average in the cases that Garlock |ost --
that's three of themin the 1990s. And so rather than
using the -- his 36 or his corrected 23.2 reduction, you
say okay what's their actual experience? Their actual
experience is there were 3.4 shares. So you use that
number, it's real history. And if you then use the 8.3
percent plaintiff wins that he assumes, you get an
average value of claim of $58,693. That woul d be
Garl ock's share with those two reductions.

|f they only would win one of eight, then that
woul d suggest, across all trials and all pending cl aims,
t he average val ue would be $58,693. Adjusting, for its
actual shares in the 1990s and its actual wins in the
1990s. I f you | ooked at what happened in 2000-2010.
There in the trials in that -- the 17 wins in that case,
the average total verdict was $4, 280,000, and the average
shares in 2000s was two. There was one defendant other
than Garlock paid on a claim

So you use that share reduction, two, not the 36.
You use its actual trial outcomes winning -- the
plaintiffs winning 36.2 percent. That would say that the
average verdict value for the pending clainms is $775, 000,
not the $9, 941 that he uses.

Finally, i1f you |look at the whole 20-year peri od.
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| woul d suggest to the Court that the 2010 -- one to 2010
is the proper period to use here because of all the
changes that | went over in the 2000s when | was

descri bing the history of the litigation and how it

i mpacted Garl ock. It changed the litigation in ways that
will never be |ike the '90s again. But if you use the

| onger period and relax that set of concerns | have
across the whole period of the two decades, the average
verdi ct was $3,963,000. The average shares was among 2.1
-- 2.1 defendants that's Garlock, plus 1.1 on average
co-defendants. The Plaintiffs won 24.1 percent of the
838 trials across that 20-year period. When you use al
of that, the average value of a claim-- pending claim
according to Dr. Bates' analysis, again, it's not $9, 900,
it's $458, 843. These two steps in their ignorance and
avoi dance of actual data produces extraordinary
distortions in this results.

Q. Now turn to page 52, please. And show us how --
does this chart show us how, if you corrected for these
di stortions, you would have a tremendous difference on
Dr. Bates' estimte?

A. Yes, it does. Again, it's just these two issues.
Obvi ously, there are many nore issues with regard to the
gquality of his work here. But just those two issues,

yes, that's what it does.
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Q. Now just so we can tie this together. We start
with what's called the "adjusted for no-contact."” Can |

have, for just a moment, page 42? That $9,348 is the
value that Dr. Bates used after elimnating whatever
claims he elimnated and applying his regression value to
the total ?

A. That's correct.

Q. That's the one we saw for the presents. And can
we | ook at page 43 for a mnute? There we have
$53,774,000. That's the number that he starts with in

t he same pl ace?

A. Yes.

Q. And in fact, just to go back to 42 for a m nute.
That 9,300 -- I"'msorry, the $9 billion 348 nunber. | f
we go back to ACC-803 for a monent. That's the second

number that was reverse engineered fromhis fina

esti mat e.

A. Yes.

Q. Al'l right. Just so we know what we're worKking
with. W'IIl start at page 52, again, please --

A. Yes.

Q. -- with Dr. Bates' nunber. And we're just

correcting for the 1/36 and the 1/12. Descri be the
results.

A. Yeah. We're accepting for purposes of this
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illustration his PIQ no-contact assunpti on,
we' re accepting his regression. The first

change the number of shares to the 23.48, n

yes, and
is if you

ot the 36.

You woul d reduce his -- each of these significantly, bu

you would end up with a total liability of $2.688

mllion, $2.7 billion dollars. Then if you

percent win rate of the 2000s, you would co

take the 36

me up with

$972 mllion. So his forecast, just correcting for the

two m stakes or errors or biases, would pro

duce a

l[iability of $972 mllion and not the $120-some mllion

t hat he says.

Actually, | don't know if this is NPV. This is

not NPV. It isn't. So that conparison's a little

different. But still, there's a six, seven
magni tude difference here if you just fix t
probl ens.

Q. Now this one uses a correction based
trial win-loss record for the year, the dec
What woul d happen if you used the old -- th

results fromall of their work? 54. l'm s

-fold order

hese two

upon the
ade of 2000.
e entire

orry, 53.

A. The $900 mllion becomes $648 m Il ion. Let me

correct something | just said. The bottom

Dr. Bates' forecast. And so this is not --

Is actually

did not

t

se

of

present val ue number. So you conpare the $972 mllion on

the prior slide with the $146 mllion which

is his
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non=NPV numbers, as is ours. And on this slide if you --
if you accept his win rate fromthe period that's no

| onger |ike what litigation is today, the 1990s, you get
$146 mllion as opposed to -- you get -- you correct

that. You get $648 mllion conpared to his $146 mllion.
So these are -- again, these are significant problens
with his analysis.

Q. Let's turn now to your review of Dr. Bates'
regression. Do you have a view about Dr. Bates'
regressi on met hodol ogy?

A. | have many vi ews about his regression analysis.

Q. Well let's start with the first question of, would
Dr. Bates' regression actually predict the actual Garl ock

verdicts?

A. No.

Q. How do you know t hat?

A. We've | ooked at it. We've seen that it doesn't
predi ct actual verdicts. It's not hel pful.

Q. How did you go about making that determ nation?

Let me have 56.

A. Well we took its actual verdicts in the 18 cases
that were tried that's shown on the left. W conpared it
with his prediction of what the -- again, using his
regression. Hi s regression | ooking at age, living or

dead, and his three state categories.
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Q. So you applied his regression methodol ogy to the
facts of the cases in each of these actual results?

A. Yes. And presumably these would have been the
val ues he woul d have put on them using his regression.
Q. In each case these are all divided by 36; is that

correct? The predictions.

A. Yes.
Q. And t he actual s.
A. Yes. This is what they would -- yes, this is what

t hey woul d be. No, the actuals aren't.
Q. May | have a m nute, Your Honor? | believe the

predi cti ons have been divided by 36 but the actuals have

not .
MR. CASSADA: Obj ecti on. No foundati on.
THE COURT: Overrul ed.
THE W TNESS: That's right.
BY MR. | NSELBUCH:
Q. Okay. Now | have a foundation.
A. That's why when | | ooked at it that was clear that
it is
Q. Now, did you -- did you |look to see whether these

predictions in any way were related to the actual
results?
A. Yes.

Q. And what did you find?




o o b~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

w
©
N

o

Direct - Peterson

A. Well we plotted his predictions by the actual
verdicts, which were the two colums on the | ast table.
I n each case we have both values. So along the bottom
it's the Garl ock actual amount. The vertical is Dr.
Bates' forecast.

Now, were you in court when Dr. Bates testified?
| was not.

Did you read the transcript of his testimny?

Of that part of his testinmony, yes.

0> O > O

And did you find in that testimny a place where |
asked hi m whet her or not there should be a relationship

shown between their predictions and the actual torts?

A. Yes, | did.

Q. And what did he say about that?

A. He said many things about them the first of which
Q. s there a part of his testimony you'd like to

show t he Court?

Yes, there is. |'"ve got it kind of buried here.
Q. Tell M. Wal ker the page nunber.
A. It's page 2, 968.
Q. What |ines would you like us to | ook at?
A. Well, first, at line 17 and 18, and the question

t hat begins at line 11.

Q. The question says, "Now these are the cases I'm
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put up ACC-809 -- for

Direct - Peterson

now readi ng my own question. "What
| ook at that and we made a |ist --

the same cases. And we put in here

what Garl ock actually paid. And we tried to see whet her

there was a relationship between what actually happened

in these cases and what the prediction says should happen

in these cases."”

And what did Dr. Bates -- what did

Dr. Bates say that you want to comment on?

A. Wel |l he said,
colum is. The inmpor
orange conmparison.”

not what they actuall

"First of all, that's not what the
tant part is these are apples-to-
He's saying what he's forecasting is

y -- what their verdicts were. And

he goes on to the next page to discuss that nore at page

2,969 at |lines three

and four. "These are not the sane

thing. This is not a test, that's -- one's not testing

the other."

Then at |ine eight and nine -- start at seven.

The operable part is

a small number of sel

at line eight and nine. "These are

ected cases, right, that are not

goi ng through the process which we're tal king about which

is the prediction of

Dr. Bates di st

the case in a fair trial."

i ngui shes his forecast. It's not

about the actual verdicts. He's not attenpting to

predict the actual verdicts. That's what he's telling
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us. That's an apple and his forecast is an orange. \What

he's doing is he's doing what Garlock asked himto do, is

to make these three assumpti ons about the -- about all

cases going to trial. And the trial is under

circunstances that don't obtain in

including that the plaintiff nmust -

the real world,

- first of all, that

there's going to be 50 or 60 or a hundred defendants in

this case, and that for each of them the plaintiff wll

reveal every piece of information available to the

plaintiff about the -- where the pl
exposures.

Garl ock, on the other hand,

aintiff worked and his

doesn't have to revea

anything. Garlock knows a | ot about exposures. They

know basically to a great degree where their products

were sold. They know, nore inportantly, about their

[itigation for 40 years. They know about sites where

their litigations have been identif

t he working know edge of a good def

i ed. That's a part of

ense | awyer, and they

have good defense | awyers. But Garlock is not obligated

to reveal to the plaintiff or the Court where those

exposures were.
It's like these PIQ forns.

supposed to identify whether or not

were exposed to a gasket. They're

most of the cases where they're not

The defendant is
-- they know they
not sure -- in fact,

sure, the plaintiff,
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the injured worker, was dead. So his survivors have not

yet figured it out. Garlock would actually have

i nformati on about that for many of his cases. But

Garl ock, under their -- under his fair trials, under

Dr. Bates' and Garlock's fair trials, the plaintiff

has

to tip everything he knows but Garlock doesn't have to

tip his hand -- doesn't have to tell what it knows.
And that's what his forecasts are about. He' s not
forecasting actual trials. He's not -- and if the Court

expects that the experts in this case are telling the

Court what is the value of the assets that these

claimants hold, the value of their claims? Wat is the

val ue of those clainms in the systemin which they've been

processed? And as | expect and think we're expected to

assume, they would continue to be processed and there

woul d be no bankruptcy.

If the Court is expecting testimny about this

fromDr. Bates, it's not getting it. It's getting his

whol e effort, and he articulates this quite clearly here,

is to forecast a false world, an i mgi ned world, not

the

worl d of actual asbestos litigation. And he confirms

t hat agai n.

The page 2,970, line nine through 14.

Q. The question is, "This is the relationship we

found between your predictions and actual payments

n
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doll ars?" And the Court will remenber that at that point
we showed himthis random m x.
And he answers, "Not surprising, since the two
aren't -- one's not a prediction of the other. You
woul dn't expect to see the particular pattern you
descri be between two things which were related."”
A. The | ast statement in particular is telling,
al t hough the whole statement is problematic. But his
| ast statement is that if in fact his prediction was
related to jury verdicts, actual verdicts in the tort
litigation system you wouldn't expect to see a -- a good
prediction wouldn't have the pattern that you showed him
I n other words, if he -- if there was a
relati onship between what he's predicting and the real
trials, you would have a pattern that was different from
the actual pattern you've shown him
Q. Would it be something |like he scribbled on the
board here?
A. They should -- they should kind of center around
-- there would be variability, of course, because one's a
prediction. But they should have a pattern of going
upward al ong a di agonal .
MR. CASSADA: Your Honor, I'm sorry to interrupt
but I would point out that the |anguage in the

transcript. The | ast word should be "unrel ated.™
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THE COURT: Okay.

MR. | NSELBUCH.: | don't think so.
THE COURT: Well "1l let you all hash that out.
MR. | NSELBUCH.: | think if you parse the | anguage

he means this. W understood Dr. Bates to be saying that

you woul dn't expect to see a relationship because what he

is doing is not related to what the actual verdicts were.

That's

around.

t hat .

anal ysi

what we understood himto be saying.

THE COURT: All right.

MR. | NSELBUCH.: However, the | anguage wi ggl es

BY MR. | NSELBUCH:

Now, can | have 58?

Well it goes on in the next answer to el aborate on
Okay. Go back to where you want to go.
Question: "You would not expect your regression

s to be able to predict Garlock verdicts?"
Answer : "Those were Garlock payments on a

sel ected group of claimants in terms of what

descri bed there versus what would be Garl ock's

expected liability extended across groups of

claims, in trials that are fair trials for t

information that and all parties are treated

symmetrically with regard to the liability,

he

not
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targeted selectively with part of the information

wi t hhel d. "
A. Can you go on, M. | nsel buch? Pl ease go on
Q. Go on?
A. There's more to the answer.
Q. "So they're not the same thing. You can't val ue
-- you cannot use one as a basis for 'validating the
ot her.""
A. | think that makes it clear that what is stated

here is exactly what was accurately obtained in the
transcri pt. That's consistent with the next -- that
answer you just read.

Q. 58. So, to summarize your conmments on Dr. Bates'
regressions.

A. Well, first of all, he certainly doesn't capture
the actual verdict trends. That's the first point. The
next two pertain to additional information about problens
with his forecast, and that's shown on the next slide.

Q. 59. \What is page 59 showi ng?

A. This deals with just one of his coefficients, one
of his variables, and that's age. Age is really

i mportant to Dr. Bates, because age is the basis for his
assertion that there is no liability for clainms that
settle under $200, 000. It's a fundamental assunption of

the repeated assertion of Dr. Bates and by Garl ock that




o 0o~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

w
©
w

Direct - Peterson

there's no real value in these claims and it is because
of how he deals with age.

But one problemwith regard to age in his
regression. This is the results of all three of his
vari abl es. The green line is his forecast. I mean, what
|'ve done here is |I've just -- for claim that -- actual
verdicts. This is based on the actual data. This is the
source data that Dr. Bates used to calculate his
regressions. Now, a decent regression analysis should be
able to take -- you should be able to take the results of
t hat regression and apply it to the data that's the
source of your analysis and come up with somewhat of an
approxi mati on of the underlying data. It won't be
perfect. Hi s regression doesn't explain very nmuch of the
-- a regression is intended to explain why clains vary.

A good regression would be able to explain a great
deal of that variation. Dr. Bates is not at his -- on
its face, it's not a very good regression because it
doesn't explain very nmuch of the reason that verdicts
differ. That's not surprising, because so many things
affect verdicts. Three things -- | don't think there's
any | awyer outside of this courtroomthat would believe
that there's any possibility you could reasonably predict
verdicts based on three things. There's just too many

things -- too many things you can't measure. So it's an

[Oa
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i mpl ausi bl e assertion in the first place, and this just
shows why.

His green |ine. Okay. What is his prediction of
size of verdict by year? So he took each of the verdicts
in 2001 and 20004 and applied his model, his formula, to
the claims in that year and said okay, what is he
predicting would be the size of the verdict? That's his
green |ine. The reason the green |ine goes down, and it
does go down, is because he found that there is a slight
reduction in size of verdicts by age when you conpare
plaintiffs that are 20 years difference in age that there
woul d be about 14 percent difference on average in the
val ue of the verdicts, because he would attribute that to
the fact that one's ol der. He'll have expl anations for
t hat . He does have expl anations for that.

So because as time goes by, the average ages of
plaintiffs get older and ol der, the average val ue goes
down. He actually takes that finding, his supposed
finding, and runs that out for future claims. Obviously,
future claimnts 40 years from now are going to be a | ot
ol der. So based on that finding of age, he essentially
reduces the value of future claims to nil because he says
they're old; they're not worth much.

But in fact, if you conpare -- so this is -- the

green line is the actual forecast of his regression. The
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black line is the actual verdicts in those cases. This
is all of his cases that he used for his cal cul ation.
The bl ack |ine doesn't go down over time. It goes up.
It goes up substantially over tinme. So he's saying okay,
verdicts are going to go down over time because age is --
peopl e are aging. If you can't even match the source
data from which your regression is derived, you've not
val i dated your regression. You've cast great suspicious
-- suspicion on the quality of the regression, and that's
what this shows.

We took his regression and we added one vari abl e,
a time variable. There's two variables that deal with --
that affect the values of clains related to tinme. One of
themis age, because age changes over time. The second
is the year of the verdict. Verdicts have been going up
over time. He only runs one of those two. I f he
included both age and the year of the trial, he would
have gotten a line that nuch -- that goes up |like the
actual verdicts, and it would have been a much better
f orecast. But he didn't do that. Because if he added
the year of the trial to the regression analysis, the --
and that's a far more inmportant -- that's a nmuch stronger
-- it's nore related to the overall values of the clains,
the year in which it was tried than his age.

So he omtted the nost inmportant time variable and
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the man's age. I f he included the year of trial, he
woul d have added upward trend, and the values of future
claim would be far higher. He's basically cherry-picked

his forecast by only using one of the two verdicts --

time val ues. But he's also invalidated his verdict, his

verdict analysis and his regression, based on it
he can't -- he can't even represent reasonably t
from which it was drawn
Q. Your Honor, would this be a good time for
afternoon recess?

THE COURT: Are you about done?

MR. | NSELBUCH: No.

because

he dat a

the

THE COURT: Okay. Then let's take a break until

o' cl ock.
(Off the record at 3:51 p.m)
(On the record at 4:05 p.m)
BY MR. | NSELBUCH:

Q. Bef ore noving on, please go to page 56.

I think

4

we may have been confused about what this table presents.

Dr. Peterson, would you tell the Court what these two

colums "actual" and "prediction" are?

A. They're both payments. They both represent

payments. The prediction model is Dr. Bates' regression

anal ysis reduced for the 1/36 fraction. The "actual" is

t he actual anmpunt of noney paid in these cases,

not the
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verdi ct amount. It says "Garlock plaintiff verdicts" at

the top but these are both really payment anmounts. So in

each case it's whatever the share was in that case. It
reflects their actual paynment. And in no case was it 35
codef endants. It's whatever happened to be. W' ve

al ready reviewed them

Q. 59. Once again, could you just tell us what this
bl ack curve represents?

A. The black -- this is a table of verdicts by --
average verdicts in each year, the years along the
bottom The scale is a logarithmc scale we all use, and
the black line represents the average verdict in the

hi ghest point in. 2010 the average verdict values in 2010
is represented by that peak in 2010. In 2011 the average
verdict was | ower.

Q. And the green |line?

A. The green |ine is the average verdict according to
Dr. Bates' regression. The key point about these is the
sl opes of the lines differ. Dr. Bates says verdicts are
goi ng down. They're actually -- the verdicts that he
used for his calculation, he said they're going down,
according to his model, and actually they're going up.
The fact that they intersect and cross each other is a

cl ear denonstration of the fact that these are different

t hi ngs.
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Q. Let's move on to another subject, Dr. Peterson. I
think we've all heard many times in this courtroomthat
Garl ock takes the position and Dr. Bates takes the
position that only cases that settled above $200, 000
reflected the settlement of cases where Garl ock perceived
there to be sonme risk of liability, and that for cases
settled bel ow $200, 000, Garlock settled those cases
purely to avoid costs, believing that there was no risk
of liability in those cases. Now, have you done an

anal ysis of that?

Yes.

Poi nt of view?

Yes, | have.

And what have you done to analyze that?

> O >» O

Well, first of all, I -- remenber |'ve been
studying verdicts and settlenments for 40 years al most --
35 years.

Q. This is not verdicts, sir, this is settlenments.

A. Bot h. |'ve been studying settlements. | ve
talked with plaintiffs' lawyers, I've talked with defense
| awyers, 1've talked with insurance conpany people, and
|'ve talked with plaintiffs and |I've | ooked at data for
dozens and dozens of cases. Every -- as | said earlier,
every mesothelioma claimthat has a product

identification is a risk to the defendants. To say that




o 0o~ W DN

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

w
©
IS

[IEN

Direct - Peterson

there is no liability in those cases is just

in nmy --

it's completely contrary to everything |I've ever heard,

know, | earn, everything |I've ever been told by everybody

on this. And it's not controlled by the defendant's

costs. The defendant's costs are clearly sone

consideration to the defendants, just as plaintiff's

costs are.

What's really happening is that settlements are so

far below the verdict values Dr. Bates uses that to

assert, oh, the only reason they're so low is because you

woul dn't -- if you really had a good meritorious case --

he's said this. If you have had a meritorious case you

woul dn't take such | ow noney, but he doesn't

under st and

t he process. He hasn't had the opportunity to have the

di scussion with a wi de range of people that

| ' ve had.

What really happens is that the plaintiff, when

he's considering settling a case, has a conversation with

-- the plaintiff's I awyer has a conversation with his

client and he says, | ook. I mean, kind of follow ng the

t hi nking of Dr. Bates, he'll say we could try this case

and if we did you m ght get $4 mlIlion. There's

certainly no certainty. I mean, he woul dn't

have a

preci se number. Lawyers don't do that. They don't think

t hat way. They know better. But he could say this case

could have a big verdict, maybe $4 mllion;

it could be
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more, could be | ess. On the other hand, you could | ose
it. There's a good chance you woul d get nothing. You' |
get no nmoney out of this.

And in any event, we wouldn't be able to get you
t hat noney for three, five years because it's going to
take time to go to trial; and this is Garlock, and
Garl ock al ways appeals. They say that. They tell us
that. They put it -- they publish it. W're always
going to appeal and that's a couple nmore years. So you
have a chance; you m ght get a | ot of noney. But if you
do, its's going to be years in the future. You' ve got a
bi g chance you'll get nothing.

You say this to a man who's 75 years old or 65
years old, or whatever, who's dying. He's been told he's
dyi ng. He knows he's going to be dead within six nonths
or a year. His concern is, you know, kind of, what's
going to happen to me for those months? But nore

i mportantly, typically, what's going to happen to ny

wife? To ny famly? What can | | eave thenm? You tell
him you know, you m ght -- you mght hit a jackpot here,
but you're likely -- you have a good chance you're going

to get nothing. And in any event, your famly's going to
not -- will get nothing for a period of time until then.
On the other hand, | can get you $50, 000 here. | " ve got

a bunch of other defendants. | can get $50, 000 from each

N
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of them So we can put you -- put together $500,000 and
we'll begin getting that for you within a nonth or so.

That's the choice that the plaintiff's |awyer
presents to a plaintiff. That's what they always present
to them And in that situation the plaintiff is very
likely to want the noney now. He needs the noney now.
That's the real -- that's what's happeni ng. And you take
t hat $50, 000 to Garlock and say we'll settle this case,
and you negoti ate about it. But you make an offer and
t hey both have a pretty good idea it's going to be
$50, 000.

Garl ock's not going to think about its defense
costs. It didn't get to that point because of defense
costs. It got to it because it can get this case cheap.
It can al ways get the case cheap, except in a rare
circunmstance where either Garlock or the plaintiff's
| awyers want to hold out and really make some point in
the litigation. That's what's happeni ng. It's not
driven by the defense costs. It's driven, really, by the
great financial need of the plaintiffs and their age and
their circumstances.

So when you do that, when the plaintiffs do that,
Garl ock has a strategy. Okay. We can get -- we can make
t hese deals quickly. W can get these cases out cheap

You know, a lot of themw Il have liability. W don't

w
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know which one will or not. They all have a ri sk.
They' ve got product ID. They've got mesothelioma, and

that's what the process is. Now we | ooked at this

empirically.

Q. And what did you do and what did you find?

A. Dr. Bates asserts that, basically, very few clains
have -- present real liability, and he does that based

upon his analysis of age. As | nmentioned earlier, he has
hi s model which is -- he uses age as a proxy,
essentially. And this is the same thing that his

company, Bates White, did in the Bondex case. He says

age is equivalent to liability. | can't measure
lTability.
In fact, | mean the -- to me the kind of ironic

part of it is that the liability's rarely determned in
an asbestos case except through the liability of a
settl ement contract. Liabilities -- these are
unl i qui dated cl ai ns. Liability only gets determ ned at
the end of a final judgnment. That rarely happens. We
never know liability. He says and he knows you don't
know liability, he says, so | can't measure it. | can't
really say anything about it, but |I'm going to say that
age represents liability.

And so if you're younger, there's nore liability.

I f you're older, there's less. And so I'mgoing to run a
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regression to see how the actual settlements are affected

by age. He runs the regression for above $200, 000. He
says okay. Here younger people get more nmoney. So

there's liability. Because age means liability. Age

equals liability. It's a proxy. They called it a proxy

in Bondex; they treat it as a proxy here. And he says
okay, and I'll run a regression for $200,000 and under
| nterestingly, $200,000 is treated as a small

payment. $201,000 is a big one. He says okay. For th
group, | find that there is no difference in the anmount
of money that they settled for based on age. And

t herefore, since they don't vary, that means that
liability is zero because we know the age is related to
l[iability if your Honor runs the liability. The only
reason that we should see this pattern is because there
is no probability of the plaintiff's victory. There's
liability at all. It's issues about how much. \Whet her

it's big or small liability is irrelevant, and that's a

i's

no

flat line. That's his argunment. And so he presents his

results, and that's the point he made.

From t hat basis he goes on, including in his
economc liability, that there's no liability including
in all the nmodels that he presented in his testimony
earlier this week. He says no liability. That's the

basis for that concl usi on. But his choice of $200, 000

i's
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the threshold between cases that have liability and those

t hat don't have liability is arbitrary. There's no

reason he had to pick $200, 000. It could have been
anot her number. So we said okay, that's an arbitrary
nunber . Let's set it at $10,000 and we will run a

regression at $10, 000 over and above. That's what we've
done.

Q. Chart 62. MWhat did you find when you did that
regression?

A. Well, the first line is -- these are -- these are
the age effects -- coefficients from basically, the age
effects fromhis regression. The coefficients --

Q. What does the "coefficient” mean?

A. It is a measure of the ampount of the variance of
variability in your settlements that's associated with
the variable of interest. As age differed, you would --
you multiply the age of a person by the coefficient to
find out what the difference is.

Q. So, for example, if you had a person of a
particul ar age and you wanted to assume he got a year

ol der, there would be a decrement in the amount he woul d
receive of .67 percent?

A. Yes. It's a negative nunber.

Q. Okay. Go on.

A. So he gets a coefficient that's reflected here.
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We ran a regression at 10,000 and get the regression

shown here. So, essentially, we've moved his

from $200, 000, greater than $200, 000, to

$10,000. This is -- he says when you include these

line down

greater than

claims, since there's no -- there's no liability there,

t hat you should get a flat line or you shouldn't

get a

very increasing line. It's a statistically increasing

line. Well we find that there's very little difference

in those two |ines.

Q. Page 63. \What is this?

A. These are the two lines. This is the line -- the
blue line is Dr. Bates' regression |line, how the

settl ement ampunts -- these are, again, |log dollars. The
settl ement ampounts change with age. He finds that for
peopl e above $200, 000 settl ement amounts decrease
steadily. The coefficient gives them a straight |ine.

That's in the slope, the degree to which

it declines.

The slope is really what's being measured by the

coefficient, and that's what you see here.

That's his

cal cul ati on. The red line is when we did it at $10, 000.

Well, this slope is no different. So if

he had picked

$10, 000, his assertion would have had to have been any

settl ement above $10,000 as liability. But

pi cked $200, 000 and he settled bel ow 200.

most cases are below those two numbers.

I mean,

i nstead, he

wel |,
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Q. Now, are these two new lines in different place
because of the ampunt of settlement? |Is that correct?

A. Yeah. He started measuring the claims above

S

$200, 000. That's why the blue line is much higher. The

point is the degree to change his whole argunment is based

upon how much -- what percentage changes there in a

settl ement ampunt based upon the age of a plaintiff. And
these -- those lines are basically the same line. W've
denonstrated that on the next page.

Q. Page 64.

A. Here we've just essentially moved them together.

Q. Are they the same shape?

A. Well they're straight lines, so they're the same
shape. But they are the -- | mean, there is a little bit

greater change over time but that's not significant fo
the -- for his analysis based on $200,000. The degree
that his statement is accurate for settlements above
$200, 000, it's accurate for settlements above $10, 000.
So his conclusion that everything bel ow $200, 000 i s

wi t hout value is not a correct statenment. G ven, this
all predicated on the assunption that his age anal ysis
a proxy for liability. | mean, that's a -- to nme that
a ridiculous assertion.

Q. Did you check or go back over the same concept

see what other predictors m ght exist?

r

i's
i's

'S

to
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A. Well, yes. We know that age is not strongly
related to --
Q. Now in his regression, what three factors did he
use?
A. He used age, whether the claimnt was |iving or
dead, and the state.
Q. Did you take those other two factors and do the
same analysis to see what would result?
A. Yes.
Q. And woul d you tell the Court what you found?
A. Well his regressions have already shown that
living or dead is a far nore important predictor of the
size of a verdict than age. If he was going to pick a
proxy, being living or dead would be a much better proxy.
We also find that stated -- now he used a very poor
variable for state.

We | ooked at anot her regression that, rather than
using his variable, |ooked -- compared the effect of

being at trial in California or New York as opposed to
any other state. And so that's what this analysis is.

It shows these are -- this is -- the first is his
coefficient for age. You' ve seen that .0067 before,
-.0067 for settlements greater than $200, 000. Bel ow
$200,000 it's a flat line. That's what he's told us, and

he's correct.
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Look at for living mesos. For |iving mesos --
when you calculate Iiving mesos the coefficient is much
greater than and the state variable we have is nuch
greater. Those are both greater. They're nore inmportant
t han age. And so for -- but they differ. The
coefficient for the regression above $200, 000 is
considerably less for both of these variables, |iving
meso and California are, than for under $200, 000.

Now i f you buy his prem se that the degree in
which liability's inmportant to a settlenment is -- can be
measured by these proxy variables then this tells us that
age woul d suggest using his $200,000 split; that age
woul d say that it makes a difference above $200, 000 but
it doesn't bel ow. If you use the better variables, both
of these are better variables, living mesos or California
and New YorKk. They're nore strongly related to verdict
and settlement amounts than his age. | f you use those,
the reverse is true. The effect is much greater for
settl ements under $200, 000 than above, and also for
California and New York as opposed to not California and
New Yor k.

So that tells us that the effects of these
vari ables is stronger at $200, 000 which would say,
according to Dr. Bates's theory, that liability's an even

more inportant concern for claim under $200, 000 than it
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is above. It's the converse. The results contradict
what his overall assertion is that there is no liability
under $200, 000, keeping his same $200, 000 | evel.
Q. Chart 67, please.
A. We show this graphically. The first pair -- the
blue line is the results of the settlenments of his
regression for settlements above $200,000. The red is
for the settlements bel ow $200,000. This is Bates' --
Dr. Bates' analysis. You can see that for a 20-year
difference the verdicts change by 14 percent in the
hi gher value claims, and they don't change at all for the
| ower val ue cl ai ns. But when you | ook at it among |iving
or dead, being alive increases the size of a |arge
verdi ct above $200, 000 by about 13 percent. And it makes
about an 80 percent difference in the value of clains for
peopl e who are |iving.

So there's a much stronger -- according -- again,
| don't buy into his theory. But when you're accepting
t hat and assum ng that he used living, he wouldn't have
been able to make his assertion. California or New York
is the sanme thing. It's actually negative -- being from
California and New York is negative for the big cases,
and it's positive, again, over 65 percent. Bot h of those
effects are much stronger; they both contradict his

assertion of no liability. It is -- It strikes me that
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Direct - Peterson
this is not -- it's not -- no credence should be given to
t hat .
Q. Your Honor, we're going to turn to a new topic.

' m going to ask Dr. Peterson to respond to Dr. Bates'
criticisms of Dr. Peterson's report.

\VWhat about 69, Dr. Peterson?

A. Dr. Bates makes a nunber of criticisms, and we
woul d be here much too long if | addressed every one of
t hem I, basically, find few of them have credibility,

plausibility. At best, some of them are just differences
in judgment. He |lists seven -- six of them -- seven of
t hem He starts off with our forecast and then says
okay, |I'm going to make seven corrections to
Dr. Peterson's erroneous forecast. And at the end we go
from$1.2 billion of liability down to -- the val ue of
asbestos claims down to $320 mlIlion, | believe, is the
number. So |I'll address those point by point.

| ve colored four of these red because | have some
backup material that | would |ike to share with the Court
for those issues. Three of them are quite trivial and
don't need that, and | can just descri be numbers two,
three and four. Number two is something that he says
makes a four percent difference. So in any event, it's a
trivial issue and that arises fromthe fact, as |

menti oned earlier in my testinmny, that for pending
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claims we assume that they get paid on average within the

first three years, 2010, 11 and 12. But for
we just put -- our calculations have that all
claims get paid in 2011. We're really assum
third of them are going to get paid in 2010,
themin 2011 and 2012. But they average al

it's convenient to put it there.

conveni ence,
t hose

ng that a

a third of

at 2011, so

There are slight differences in the inflation

adjustment in the NPV adjustnments that we made for those

three years. They're trivial because it's only three

years. | f we actually did what Dr. Bates wanted us to do

and split those clainms equally across the three years, it

woul d reduce our forecast by |less than one percent. So

it's atrivial mtter. lt's a trivial criticism

The next one, account for vintage of clains at

resol ution. Here we did not elimnate cl aims, ol der

cl ai ms. And |'ve testified before, we still

find that

the |likelihood of a claimsettling six, seven, eight

years after it's been filed continues to be about as

hi gh. It doesn't go down. The probability of each year
if you're still around, then the probability of your
settling is not really -- doesn't deteriorate greatly.

There are a nunmber of cases, a nunmber

of peri ods

of time, when those values are very high. On aver age

they're a bit | ower. But the problemis that

you can't
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do a very good analysis because there's a confoundi ng.
The cases that are 11 years -- that have been around for
11 years after filing were all cases that had been filed
many years ago in a different era. Cases that are filed
in the last three or four years, or the five years of our
calibration period, you can't |look at 11 years of
experience; they haven't been around that |ong and that
complicates any analysis. W again | ooked at that and
found, okay. I f you drop cases that are way out there,
li ke six, seven years out there, it would have an effect
of a couple of percent -- a small percent. We didn't do
that. We regard that as insignificant immateri al

adj ust nment .

If we had it certainly counter-balanced by the
conservatives and their views in Nichol son. So it may be
our forecast is slightly overesti mated because of these
old claims issues, but we don't believe there's a very
good way of cal cul ating how nuch that is. Anything is
arbitrary, and so we tolerate that as a criticismthat
per haps our forecasts are a bit too high for that.
Certainly not to the degree to which he makes that
adj ust nment . He does an inappropriate adjustment. But
it's in the opposite direction of the error that probably
arises from our use of the Nicholson data that may be too

low in the future.
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The fourth i ssue about the inflation and risk-free

rates of return. That sinply is the -- we're each

followi ng the expert judgments of the financial analysts

wor ki ng for our respective clients. Dr. Bates says that
the rate of discount rate should have a risk built into
it, which means, essentially, that you're forcing the
i nvoluntary creditors, who are asbestos claimnts, to
bear the risk of investments in the future, and they
shoul d bear that risk and Garl ock should get the benefit
of it by having a | ower estimation.

Every case |'ve ever been in and every academ c
paper |'ve ever read about this subject is that
i nvoluntary creditors should have a risk-free rate of
return. And that's what we use, and we use what -- but
t hat wasn't our decision. That was what the decision of
the financial analyst was.

Now | can discuss the four points that | have data
on.
Q. Whi ch one do you want to address first?

Well, let's go in order.
Q. Al'l right. Turn to page 70.
A. Dr. Bates criticizes both Dr. Rabinovitz and nme

for not having made changes to the Garrison 2011
dat abase. | was in court earlier when the Court

addressed this and recall that the Court said you just

w
©

[O)]
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each use your own, whatever you think is the appropriate,
data. The reason that we didn't make the biggest of

t hose changes -- there are a number of changes. One of
themis that he would change the settlement amounts and
the time of settlements based upon discussion that arises
-- rise in the nmeet and confer sessions that occurred in
this case.

Well, | regard the -- those discussions in the
meet and confer as basically new settlement discussions
bet ween the plaintiffs' |awyers and defense | awyers. And
if they've changed their decision mutually, just changed
t heir decision about a case based upon those discussions,
that's something that may well have occurred if tort
l[itigation had gone on and they tal ked further. But
t hose di scussions didn't occur. And we don't know if
t hey woul d have occurred in the same way that they did in
a meet and confer in the bankruptcy case, because here
they're | ooking at what's going to be the all owance in
t he bankruptcy case. If it is a settled case, the case
was typically given that settlement value for purposes of
a trust. Some plaintiffs' |lawyers don't want to have the
hi storic settlenments. They'd rather have the trusts
recal cul ate the value based upon the TDP.

Dr.- -- Garlock has a strategic interest with

regard to the total values of claims. So there are

[op)
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incentives that exist within the bankruptcy process that
affect that discussion that don't exist in the tort
litigation. We believe that, generally, it's

i nappropriate to change the data based upon these kinds
of discussions. They're tactical. They tend to be done
for strategic interests of the particular parties which
are different from what the tort litigation is. The nost
i mportant issue has to do with his removal of
mesot hel i oma cl ai ms because the plaintiff's |awyer said
it's not a mesothelioma claim

We don't think that's appropriate. And | need to
expl ain that because it seems |ike we're denying reality.
The reason we don't do that is, this is an issue that
we' ve confronted in case after case. W know that the
categorization of claim in the Garrison database is
going to be wrong to some degree. It will change over
time; it always does. And so what we do typically and
we' ve | ooked at here is, how did it change over time
historically in the past for Garlock?

Some cases that say they're meso now will turn out
not to be meso when you | ook at the data five years in
the future. Some cases that aren't meso now that are
called "lung cancer” will turn out to be meso. There's
shifts both ways; we call that a transition. We know

that's going to happen. We have great experience with
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regard to how that happens and what the effect of that
is. The effect of it, typically, is to increase the
number of mesothelioma claims, and that's what our
anal ysis showed here.

This slide shows what we did. W have two
dat abases. We have Garlock's 2005 cl ainms database and we
have their current database, the Garrison May 2011 circa
2010 dat a. Goi ng down the rows are the counts of
mesot hel i omas that were in the 2005 database. There were
342 mesos, 328 lung cancers and so on. When we | ook at
what happened to those claims we find that in 2010, 98.7
of them are still mesothelioma, but another 1.3 percent
of them are no | onger mesotheli oma. Some of them are
| ung cancers and so on. So those are subtractions.

On the other hand, there are additions. Clains
t hat were other diseases in the 2005 database, |ung
cancer -- there were -- of all the lung cancers anmong the
3,268 lung cancers in 2005. It turns out 1.1 percent of
them are actually mesothelioms, and so on down the |ine.

Now when you get down to the unknowns. There are
102,993 unknown claim in the 2005 database. Of them
1.8 percent become meso. That's a |ot of additional
mesos. So what we did is we used what we call -- this is
our transition matri x. How did the -- what the

percentage of transitions from one disease to another.
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Direct - Peterson

We have seen it historically in Garlock and we woul d
expect to continue to occur. W applied that to
Garl ock's data, and the conclusions are summarized in the

next chart.

Q. 71.
A. | ' ve already described this process. The first
point is that we -- basically, this would have added

clainms. Because mesot helioma clains are updated as they
move forward, we need to add and subtract. But you need
to use the bal ance met hod, because some will be added

and some will be subtracted. In the end, when we use the
bal ance, we expect that there will be really 5,613

mesot heliomas in this database. It will add nmore. |t
wi Il add over 800 nore mesotheliomas than are currently
in there. W didn't use this. Again, this is
conservative. W tend to make conservative adjustments
that mnimze the liability.

So what we -- basically, what we do is we take the
existing distribution of claims in 2010 and say okay, we
expect in the future that some of those will become other
di seases, but some of the other diseases will become
mesot helioma. We ascribe that table |I just showed you to
cal cul ate and estimte how many there will be. And this
woul d add -- it's 859 additional mesothelioma clains

which, if we added it, is another $38 m Il i on. We' ve
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Direct - Peterson

basically not included that in our forecast.

Now Dr. Bates said testimony -- | amonly going to
do half of this. "' m going to take out mesotheliomas but
"' m not going to put them back. He shoul d have -- if he

was going to do the one based on the PIQs, he should have
done the other. But Dr. Bates and Garlock chose the
met hod for collecting the data in the PIQ process. |t
was their process. And they could have but did not
sanpl e di seases other than mesothelioma. That's the only
way -- if they had done that, then they could have done a
bal anced approach based on the actual history.

But having designed a study that does not |let them
do this calculation, they shouldn't do a one-sided and
bi ased cal cul ation, just taking out clainms wthout adding
t hem back. | f you want to do it, the only way you can
address both of those issues is in the way we've done.
You can do that, you increase the liability. W chose
not to use that adjustment in this case because | didn't

want to have to go through this explanation with the

Court. But |1've had to anyway.

Q. Page 69 again. So that was the response to nunber
one?

A. Yes. The response to nunber one is that yes,

there are things we could have done. And if we would

have done it, we would have added $38 mllion to the
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Direct - Peterson
forecast. Actually, nmore than that because those clains
woul d have been -- a |lot of them would have been --

i ncreased our propensity to sue cal cul ation. So the $38
mllion is just the value of the pending clains. |t
woul d have been an even greater nunber and a nore
complicated explanation, but we didn't do it. | f

Dr. Bates wants us to change it, we can give him a higher

nunmber .

Q. Can we turn now to nunmber five?

A. Number five is a criticismof our --

Q. 72.

A. -- propensity to sue trend. You'll recall | had
forecast that the number -- that there would be a slight

increase of propensities to sue over the next five years.
This shows the propensities to sue. There clearly was an
upward trend over the decade of the 2000s. There was an
upward trend in the 2006 to '10 period that we used for
our forecast. There is -- there's a bit of a cycle here,
but there is an upward trend. And we chose to use --

Q. 73.

A. -- just the last five years. We |ooked at

Dr. Bates' criticism by saying okay, you want us to

cal cul ate the actual trend rather than what we had used.
And so we plotted using a regression. \What was the trend

line that captured the change in the nunmber of the
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propensities to sue over the period from 2000 to 20107
That's the green line that you see at the left. Then we
did one for 2001 to 2010, which is the purple line. And
then 2002 to 2010. So we did it for each of these

peri ods of years starting in 2000 up to 2006.

So there's seven different lines. And that's all
that pretty set of colors that ook like the old game
Pick up sticks. The black line at the right is our
forecast. That's the increase that we've forecast.
| f we had done an actual cal cul ation across the actual
data across the whole periods of time here, these other
colored lines reflect what would have happened, and |'ve
summari zed that result on a chart also.

This conmpares -- this shows how a forecast would
have changed -- how a future forecast would have changed
if you use the different Iines that Dr. Bates suggest ed.
There are seven. And you will see that most of them
woul d have increased our forecast. If you ran -- if you
extended out the line from 2000 to 2010 you woul d have
had an increase of 8.7 percent of our future forecast.
Five of these go down -- excuse ne. Five of them go up;
two of them go down. So there's a m xed picture here.

But in general, it says that our rate of increase
is less than if you had done the other kinds of things

that Dr. Bates was tal king about. So again, this is a
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conservative step that we've done it's certainly within

t he range of what we woul d have done if we used this

| onger period. And so we're very confortable with what
we did, and we think that the criticismis inappropriate.
69.

Here Dr. Bates --

69. The next itemis six?

Yes.

Account for jurisdiction of claims.

Yes.

Al'l right. 75.

> o » O » O » O

This is an issue having to do with the fact that
the distribution of states is a little different anong
pending claims than it was for resolved clainms in the
period in which we used for our calculation of the
average, the parameters we used 2006 to '10.

And Dr. Bates said if we had adjusted for the
differences in the states our forecast would have gone
down. And he cal cul ated how much it would have gone down
by using two states -- he said we overcal cul ated in New
York and California. They are higher in the pending
claims than they were -- the higher the resolved clainms
t han the pending claim, and those are high value states.
So he said our historic average was different from what

the future will be because there were nmore California and
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New York claims, so the value's higher. Yeah. It's an
interesting argument. We | ooked at it, but we didn't

| ook at just those two states. We | ooked at every state.

So, for every state we | ooked at what the average
payment was in the calibration period, how many settl ed
claims there were in each case state, and how many
pendi ng. So we wei ghted each of these values for the
state nunmbers. When we did that, our average went up not
down. It went up a half of one percent. So Dr. Bates,
by focusing just on two states, reached a distorted
criticismthat says we forecast too high.

| f we had done this, this addressed the
differences between the pending future claims by doing
this with in state analysis, we would have increased our
forecast by a half of one percent. Technically, it's a
better thing to do. W didn't do it because it was
trivial.
Q. 69. Lastly, number seven, account for trust
information availability. 76. \What was this criticism
about ?
A. Dr. Bates clainms that the historic averages are
di storted because plaintiffs' law firms consistently file
claims. Some of them file clains after they've settled
with Dr.- -- they've settled with Garlock. That our

val ues are too high; they really don't represent what
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shoul d happen in a fair tort system So we | ooked at

whet her his assertion about these differences is true.

The first table here shows the average. Dr. Bates splits
the claims, the resolved cl ai nms. He says okay, any claim
that -- and he | ooked at the DCPF, the Del aware Cl ai ms
Facility data, for this. There are 10 trusts. He said

if a plaintiff settled with any of the DCPF trusts before
-- let me start again.

If a plaintiff filed a claimw th any DCPF trust
before it settled with Garlock, he calls that a "before"
case. And the average value of cases where there was one
to nine -- one to 10 cases, trust cases, filed before it
settled bankruptcy are all in the red file, and they have
an average value as he showed us here. The other side is
people who filed whatever clainms they filed agai nst DCPF
members were filed only after they settled with Garl ock.
And the average value for those clainms is the blue Iine.
That's his assertion.

So we | ooked at it, and we saw that he had a
probl em because he ignored |aw firmns. Settl ement anmounts
is widely recognized and vary greatly by law firns. Law
firms have different practices as to when they file trust
claims, and he should have | ooked at that. And if he
di d, he would have gotten results counter to what he

says. And so that's what we've done. The next one is an
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exampl e of his problem

Q. 77. \What does that show?

A. 77 conmpares -- these are two actual law firms in

t he dat a. Firm nunber one -- and we've split the clains
as Dr. Bates split them If they filed any cl ai m against

a DCPF trust before they settled their claimwth

Garl ock, they're in the red bar for each firm I f the
claimwas settled with Garl ock before they filed any of
the trust claims, they're in the blue bar. You can see
that for both of these law firnms there is really no

di fference between the values of these clains. In fact,
claims that were -- had filings with trusts before the
Garl ock settlement actually had more nmoney on aver age.

So that's contrary to Dr. Bates' assertion.

Q. 78.
A. But when you combine them you get Dr. Bates'
effect. So this is -- you get the result because there's

a different frequency of the nunber of claims for these

two firms. The firm number one, nost of their

settlements were -- involve DCPF filings. Most of their
Q. Bef ore you go on.

A. Yes.

Q. | have page 79, Your Honor, and it has some | aw

firmspecific information on it so |I'm not going to put
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it up on the chart.

THE COURT: Al'l right.

MR. | NSELBUCH: ' m going to hand one copy to
M. Cassada and hand one up to the Court.

THE COURT: Okay.

BY MR. | NSELBUCH:

Q. W t hout mentioning by name any of the law firms on
page 79, tell the Court what the data that you observed
showed.

A. Well we | ooked at the top 12 law firms with cl aims
agai nst Garl ock, ordering them by how many cl ainms they
filed with DCPF, the people for whom we have data, the
most frequently filing firms. As | mentioned, there are
up to 10 trusts that DCPF handles. Sone claimnts --
some claimants have filed all 10 clainms against all 10.
Some of them have filed against five, and so forth.
There's a varying nunber.

But what we did is we |ooked at for each clai mant
in a law firm what fraction of the claim for that |aw
firmwere filed before having settled with Garl ock or
after. It could be anywhere from every claimfiled
agai nst Garlock was filed after. Every claimfiled with
a DCPF trust was filed after settling with Garlock, and
that's the colum a hundred percent. Every claimwith

the DCPF was filed before settling with Garlock, or 90
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percent of them could have been filed after,

percent or so forth.

or 80

Dr. Bates' variable basically takes everything to

the left of the hundred percent and says those were filed

bef ore. VWhet her it had -- whether there was

percent of the claims that the trusts were fi

only 10

| ed before

they settled with Garlock or all of them were, which was

is the 90 percent colum, or all the claim were filed,

that's the first colum, the zero percent. So he ignores

the variability here. That in and of itself

Is telling.

If Dr. Bates is asserting that plaintiffs' |awyers

have a concerted effort to file their claims with trusts

based upon when they've settled with Garl ock

you

woul dn't get a distribution Iike this. The fact that

this is so widespread and variable and that they settle

across all this tells me this is a random co

nci dence

with regard to whether or not they've filed with a trust

before they settled with Garlock. And remember, these

peopl e are suing |lots of defendants and so they would

have to pace the timng of their filing defendant by

def endant . It's really a silly proposition.

But if there there's some concerted effort here,

t hese data belie that. We've been able to | ook at that

data on a law firmby law firm basis. And al

vari able of its splitting between 90 percent

so, his

and 100
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percent is a poor measure.

Pet er son

It really doesn't measure

what's the behavior, the vari abl e behavi or, of

plaintiffs. So we | ooked

next slide.

at

that as denmonstrated on the

Q. 80. \What does this slide show?

A. This is for each of

t

hose 12 law firms separately.

It will bottom -- the dots going across the bottom

represent what percentage

of

their claims were filed with

DCPF menmbers after having settled with Garl ock. The

hei ght of the dot is the value of the settlenment. So

that if you look at firmone, the value of a settl ement

was really unrel ated at al

percent age of the DCPF - -

I
th

to when -- how many -- what

e value of the Garl ock

settl ement was unrelated to what fraction of the DCPF

claims were filed before o
Garl ock. That's the fl at
different. The people --
alittle bit higher, but i
That's essentially a fl at

basically flat |ines.

r
[
on
£

after they're settling with
ne. One year was a little

e percentage, 90 percent, is
S -- that's not significant.

ne. All of these are

Firmtwo, there's a slight decline. And the line

is -- we fitted -- statistically fitted the line to be --

to do a regression again,

ki nd of get the m dpoints

ye

of

t again, to -- in order to

all these to best represent

what the trend is. These differ fromlaw firmto | aw
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firm There's no pattern here at all. But law firms by
law firms differ greatly, and there is no distinct
pattern showi ng that -- one way or the other showi ng that
law firms expedite their trust filings in relationship to
the settlement with Garlock or delay them

It's just -- the prem se is wrong; it's not
represented here. And the only reason he gets his result
at all is because this differs fromlaw firmto |law firm
And the way he conmbines themled himto kind of inpute
this evil nmold with the law firms. There's just nothing
here.
Q. Al'l right. Garlock claim that based on its
anal ysis of 15 cases, the database of over 16,000 paid
resol utions that you work with is somehow untrustworthy.

Can you coment on that?

A. Yes. | mean | think that's just a silly
proposition. You can't -- he's basically demeaning
16, 000 cl aimants and their | awyers. | don't know enough

about these 15 cases to comment on the appropriateness of
their characterization. |'ve not been -- 1've | ooked at
the reviews of them | ve not studied them | * m not
going to coment on them But assum ng that they're
right and that there was some inpropriety in these 15
cases, that's less than one-tenth of one percent of the

claims. You don't say that all of the claims are suspect
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because you've found 15 bad appl es. I have a good fr

i end

whose comment was once was, there's 12 of anything in New

York City. And there's 15 of anything anywhere. | mean,

this just doesn't tell you anything about a general
pattern of these cl ainms. You can't impugn them based
upon this. It's an ad hom nem argument.

And in any event, even if you think that every
claimfiled by the law firms that submtted these 15
claim was somehow questi onable or problematic, they
represent |l ess than five percent of the clainms. " ve
heard no representation that there is a general pract

anong these law firms, or a denonstration, that would

only

ice

suggest that this is an issue beyond the 15 cases. But

even if it does cover every one of them again, it's
small issue and it doesn't cast doubt upon either the
integrity of the claimng process or the quality of t
dat abase upon which we rely.

Q. 82.

A. 82 just shows the percentages of -- there are
law firms that had these 15 cl ai ns. Toget her they
represent 4.1 percent of all the claims with Garl ock.
you |l ook at sinply the top, what is it? |It's about
anot her -- there are 12 or 14. | haven't counted up
total nunber of law firms that have nmore clainms than

each of those law firms has nore claim with Garl ock

a

he

five

the

t han
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the | argest of the 15 claims -- law firms representing
each of the 15 claims, each of them does, and together

t hey represent 40 percent of the clains. At worst, this
is not a general problem and you can't make it into a
general problem

Q. | pass the witness.

THE COURT: All right. M. Cassada.

MR. CASSADA: Your Honor, to begin with, we've
seen a | ot of graphs and things with blind information on
it. We'd request that we would be given that information
this evening so we can determ ne who the law firnms are
and what -- who are blindly referenced in the exhibit.

MR. | NSELBUCH: Whi ch exhibit?

MR. CASSADA: Wel | - -

THE COURT: | think it's just --

MR. | NSELBUCH: You have that one.

THE COURT: It's just that graph, probably.

MR. | NSELBUCH.: There they are.

MR. CASSADA: So they're in the order they appear

here?

3

| NSELBUCH: Yeah.

3

| NSELBUCH: We woul dn't kid you.

CROSS- EXAM NATI ON

BY MR. CASSADA:

Q. Good afternoon, Dr. Peterson.
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Q.

Hel | o,

Hel | o.

agai n.

|  want

guesti ons about your

standard met hodol ogy.

A.

Yes.

Direct - Peterson

to start by asking you sone

met hodol ogy.

You cal l

it

the
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Q. You also call it the Nichol son standard
met hodol ogy because it's based on what you described
t he Nichol son incidence nodel ?

A. Yes. | call it both things.

as

Q. Your met hodol ogy does not permt you to estimate

t he number of people whose nesotheliom was caused or
contributed to by a Garl ock product, does it?

A. It lets me estimate the nunber of clainms
historically that were found conpensable by Garl ock.
Q. ' m asking a different question.

A. Causation is not necessarily considered in al

group settlements. So, no, | don't think | addressed

that, just like Garlock didn't generally address that

Q. So the answer to nmy question is that is correct?

Your met hodol ogy does not allow you to estimate the
nunmber of persons whose nesotheli oma was caused or

contri buted to by any Garl ock product?

A. No. | can't think of any method that would |let me

do that.
Q. Okay. You' ve not studied or made any attenpt

determ ne the total damages that current or future

to

mesot hel i oma cl ai mants m ght expect to recover from all

sources, have you?
A. | haven't, because that's an inpossible number

cal cul at e.

to
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to vary case by case

Q.

Cross - Peterson

Okay. You also stated in your deposition you have

nion of Garlock's share of a nesotheliom

nt's damages; correct?

w
©
~

| have no general inmpression because that's going

That's a case specific issue.

I|s there any specific pending case or future case

where you have an opinion on that issue?

A.

Q.

A.

Q.

t ot al
mesot h
A.

Q.

A.
don't
Q.

aver ag
A.

Q.
number
case;
A.

cases?

No.
Okay.

| don't have a general one or a specific

one. No.

And you al so haven't formed an opinion as to the

number of responsible parties in a typical
elioma case, have you?

| don't understand your questi on.

What part of ny question do you not understand?

What's a typical -- whose share? MWhat's

under st and what you're asking me.

You deal in average clainms, and we've seen the

e clainms under your model ?

| can address that.

You haven't formed an opinion as to the total

of responsible parties in an average mesotheliom

correct?

Every case ever filed against anyone, or

Garl ock

[Oa
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Garl ock cases.
Yes, | have an opinion about that.
What is that opinion?

lt's two shares.

0> O > O

So you're saying in the average Garlock case there
are only two parties responsible?
A. That's its history. Yes, absolutely. W've
compared for the cases for which we have data on both the
verdi ct against any -- total verdict in the case and the
amount eventually paid by Garlock. W' ve conpared those
two. And generally, Garlock pays half of the verdict
which inplies a two-defendant share.
Q. More on that |ater.

So have you attempted, then, to determ ne the
total number of responsible parties in a case where
Garl ock m ght be found |iable?
A. Beyond nmy | ast answer, | don't think I can
cal cul ate that.
Q. You don't have an opinion on the aggregate anount
of money that a typical mesothelioma claimnt wil

recover on a trust; correct?

A. What do you mean "a typical ?"
Q. An aver age.
A. You could perhaps cal culate that, but it would be

i ncompl et e. No, | haven't done that.
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Cross - Peterson

You haven't done that?

No. | don't -- | don't think you can actually do
Okay.
Well, no, you can't do it. "1l answer that

definitively. You can't do that.

Q.

Do you recall when | asked you at your deposition

in Los Angeles |last month, "Have you undertaken to

estimate the nunber of other responsible parties in cases

where Garl ock m ght be found |iable?" You said no. Do

you recall that?

A.

Q.

No. I'"d like to see what precedes this.

Sure. Your deposition was taken in Los Angeles on

June 20, 2013. And | asked you a question.

Question: "Have you undertaken to estimate the
nunmber of other responsible parties in cases where

Garl ock m ght be found |iable?"

Answer: "No."

Questi on: "You have not ?"

Answer : "No."

Questi on: "Are you planning on studying that?"
Answer : "I don't think it's something that one
can identify. It involves some of the sanme

j udgments about trying to deal with the question

of causation -- |I'll leave it at that. There are
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ot her problems with that approach.”

So you have not done that.

You hadn't done t hat

as of June 20 and you have not done it as of today, have

you?

A. Can | see the questions that you asked me again?

It's been pulled off the screen.

Q. "' m sorry?

A. Can | see the top? Move this down.

Q. Sur e.

A. Al'l 1'"ve been able to do is to see in cases were

pai d. Oh. That's a different question. Have |

undertaken -- have you undertaken to estimate the number

of other responsible parties in cases where Garl ock m ght

be found |liable? So you're not asking about history.

You're asking me about cases where there may be liability

found in the future, what will be the responsible

parties. No. That number is not

didn't do it then or now.

cal cul abl e, and |

Q. You don't have an opinion for either pending

clainms or future clainms?

A. | don't know what's going to -- what cases are

going to be found liable. And the only cases that are

found liable, as | testified earl
to final judgment. No. None of

j udgment, frankly.

ier, are cases that go

themwi |l go to fina
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Q. Do you have some understanding of tort | aw?
A. Yes.
Q. Have you drawn on that understanding in connection

with your opinions in this case?

A. | don't think overtly or specifically but, | mean,

| studied it. |'ve been involved in it. [

"ve studied it

both in |law school and |I've studied it in nmy research,

so, | know some things about it.

Q. You understand --

A. ' m not here as an expert on the | aw.

Q. You understand, don't you, that a cl ai mant who
does not expose -- assert exposure to Garlock's product

is not entitled to a jury trial? Do you un

derstand that?

A. | don't think that's a correct statement.

Q. Okay. Then in rendering your opinions, you have

proceeded on the assunmption that a cl ai mant
assert exposure to a Garlock product would

to proceed to trial?

A. |''m aware of no cases that have done
a claimnt can -- and there's a -- | unders
be a factual basis for doing so. If a clai

assert a conspiracy claimagainst Garl ock,
t hat gets past summary judgment, then he ca
" m not aware that anyone's done that, but

answered the way | answered.

who cannot

be entitled to

that. But if
tand there may
mant can

then -- and
n go to trial.

that's why |
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Q. Okay. Let me rephrase ny question then. Do you
agree that a claimnt who does not assert exposure to a
product for which Garlock can be held |iable is not

entitled to a jury trial?

A. My understanding is that there are some cases
where people have -- the evidence has come up in the
course of the trial that's affected that. I woul d think

that's rare. You're asking me an opinion, an entitlement
about what are the |laws and practices with regard to
Summary Judgment in 50 jurisdictions. " munconfortable
in answering that question. My expectation is, given the
availability of the Summary Judgment, that there would be
di m ni shingly few that would ever go to trial under the
circumstances, |'d agree. But just the preciseness of
your question bothers me a bit and that's my problem

Q. Okay. So what you attenmpt to estimate i s what

Garl ock woul d have paid to settle mesotheliom clainm had
it remained in the tort system correct? |1s that a
correct statement of the object of your estimation?

A. It's what Garl ock would have paid and the cl ai mant
woul d have received from Garl ock for pending and future
claims in the tort system Yes.

Q. Okay. And | believe the way you described this
during your deposition is that your task was to estimate

a "stream of contract clains that would have been created

o
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but for the bankruptcy." Is that an accurate
description?
A. That woul dn't have been ny first statement. So if
you want to show -- if you think that's an important
matter, you should show me where | said it. What | do is
what | just descri bed. My expectation is nost -- nost
but not all of themw |l eventually have a settl ement,
yes. And a settlenment's a contract.
Q. And you do not equate settlements with | egal
liability, do you?
A. Of course they are.
Q. And so you are settling -- you are estimting
[iability in the sense of a contract liability?
A. "' m saying -- you asked about liability. | ve
stated again and again that liability's only determ ned
with a final judgnment. There's two ways to get it in an

asbestos case, final judgment or convert the disputed

unl i qui dated asbestos claiminto a definitive,
| i qui dated contract claimwhich is contract i
Those are the two sources.

Q. So you are estimating a liability that
Garl ock would be expected to enter into a cont

A. For nost cases, it becomes a specific |

specific

ability.

ari ses when
ract.

iability

under those circunstances. Obviously, Garlock doesn't

pay noney -- | mean there's considerations for

why this

1N
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settlement is reached and that is that Garlock has sonme
risk of liability or some other reason for settling these
cases. |f not the risk of liability for that case, for a
group of cases that get noney.

| mean, this -- | stated earlier in nmy direct that
you have to think about the interrelationships in one
case to another. These are nostly group processes. The
cases are not evaluated one by one. Typically, they're
eval uated, what's the risk of this group? Can Garl ock
buy out a bunch of cases cheap and avoid the risks
constituted by any menbers of that group? That's the
cal culus that gets done.
Q. But you recognize, don't you, that settlements can

be nmotivated by factors other than perceived risk of

liability.

A. Ot her things can affect it. Il wouldn't -- | don't
think I would agree with your statement. No.

Q. Woul d you agree that settlements can be notivated
by a desire to avoid the cost of litigation?

A. | don't think that that's the sole basis for a
settl ement. No.

Q. Do you recall --

A. That's a foolish proposition.

Q. Do you recall testifying in this courthouse back

in 2010 that 99.9 percent of Garlock's settlenments were
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reached in order to avoid the cost of

l[itigation?

A. | don't recall that.

Q. You don't recall that statement?

A. No.

Q. Okay. You testified here in Charlotte, |

it was on October 27, 2010. Do you recal

A. | see the date.

Q. Okay. So you were asked then,

avoid the cost of defense is an inmport

m ght notivate a defendant to settle?"
And you said, "That's why 99.9

cases settle, rather than going to tri

"So the desire to

ant factor

percent of

believ

bei ng here?

t hat

the

al, because both

sides know that these are expensive propositions.”

Do you recall that?

A. Can | read what preceded the question, please?

Q. Sur e.

A. Actual ly, what you' ve got up is fine. Can you
move it up? Al'l right. Now can | read the question and

answer again, please?

Q. The question is whether you agr

e

ee that settl ements

are entered in part by desire to avoid defense costs or,

excuse me, cost of litigation.

A. That's not the question you asked ne.

And this

-- this is the question -- what you showed me was the

response after I'd answered the first

gquestion,

is
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believe. And you should put the prior page up or go to

the top of this page.

Q. Do you acknow edge, Dr. Peterson, that settlenments
are nmotivated in part to avoid the cost of litigation?

A. | think both parties are aware of and want to
avoid the cost of litigation. So it enters into the
consi deration of both parties. Yes. | don't think it is
the -- it is sufficient for settlement.

Q. But you testified in this case that Garl ock's

settlements were notivated 99.9 percent by the desire to
avoi d costs.

A. | asked to see the question and answer again.

Pl ease et me see the question and answer again. You
asked if it was an important factor that m ght notivate a
def endant to settle.

Q. | did. And your answer was, "That's why 99.9
percent of the cases settle rather than going to trial."
A. Let me see the rest of this.

Q. Because both sides know these are expensive

propositions?

A. Yes. It's an issue for both sides, and so it can
af fect the decisions about settlement. Of course | agree
with that.

Q. So, in your view, you can have settlenments also

based on a party's perception of trial risk?
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A. Trial risk is an issue.

t hat answer the same way. Tri al

erson

| don't think I'd say

-- the issue of the risk

for going to trial is pretty abstract. But, yes, if you

have the prospect of losing as a plaintiff and getting

more money, as | described earl

er in my direct

testi mony, that would be a concern. And if Garlock

t hought it was going to |ose at

concern and a nmotivation for set

trial, it would be a

tl ement .

| think in most cases that get settled in group

settlements, it isn't much of a
t hey haven't gotten that far yet

risk. But there is a knowl edge

consi derati on because
; they can't assess the

that there is a risk, and

that's a part of the settlenment process. Yes, | would
think that's a better answer than what | said here.
Q. You think that's a better answer than what you

sai d when?

A. On what you were show ng

me.

Q. So you remember before that you said the risk of

trial was not much of a settlement factor at all?

A. Yeah. | don't -- nmuch --

It is an issue.

it's a quantification.

Q. Okay. So you've changed your mnd from - -

A. | don't know if | changed it. "1l give you ny

current opinion.

Q. Okay. Do you agree that

a trial outcome for a
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of

potentially responsi bl e defendants?

def endants t hat

it normally would be?
settlements are

a plaintiff
tl ement anounts of a
gquestion?

the settl ement anmount of a

Can be.
Q. "' m sorry?
A. Can be.
Q. Woul d you expect that
A. It depends upon the case.
Q. Okay. Would you agree that
affected by the number of
all eges have liability? Set
particul ar defendant.
A. Woul d you repeat that
Q. Woul d you agree that
particul ar def endant

def endants that a plaintiff

woul d be affected by the nunber

of

all eges had liability?

A. Coul d be.

Q. Woul d you expect that it normally would be?

A. It would be, | would think, generally a secondary
issue if it has an effect.

Q. | thought | understood you to testify earlier on
direct that the bankruptcies of co-defendants have had a

profound effect

prior thereto peripheral
that correctly?
A. Yeah. I think -- wel

on def endants

def endant s.

in the tort system who were

Did |I understand

|, when -- where are you
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gquoting nmy testimony in this case?

Q. Earlier today you tal ked about the history of
asbestos litigation and how bankruptcies of big

def endants affected surviving defendants. And | believe
you said it made small peripheral defendants big

def endants.

A. | think I said that it had the potential to make
some of them big defendants.

Q. And the principle at work there would be what you
descri bed as plaintiffs' |awyers being able to
successfully pass on the share of the bankrupt defendants

to the surviving defendants?

A. | think the mechanism-- | specifically mentioned
Owens Corning and WR. Grace, | think. Not Owens
Cor ni ng. Turner and Newal | . Turner and Newall in

particularly, as we heard, did get big judgnments. The
risk for themis primarily the docunents that were out
t here about them So that's the real risk they have and

why their amount would go up

Q. | want you to answer my question.
A. |'"'m sorry. Would you let me finish, please?
Q. | don't think you're answering my question.

THE COURT: Let him finish.
BY MR. CASSADA:

Q. Okay. He's tal king about --
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A. The fact that -- of the value of a claimgoes up

agai nst a defendant when all the people go i

bankruptcy can be attributed to a number of

nto a

t hi ngs. But

certainly there's |less attention. There's not any

attention on the people that are no | onger there, and

that's going to affect who's left. | didn't

wasn't an effect. There wasn't an effect hi

say there

storically

denonstrable for the peripheral defendants and that's

cl ear.

There were -- so many things changed in 2006.

can't attribute any particular change in the settl enment

val ues which went up to a particular issue.

You

Bankruptci es

were one of a number of things that happened. And | sai

today that | think bankruptcies are one of the reasons

t hey went up.

Q. But is it true that when a conpany files for

d

bankruptcy, the liability share of that company is picked

up by surviving conmpani es?

A. It depends on the state, the jurisdiction.

Q. Well, so it's true in some states and some

jurisdictions?

A. Yes. That's my understanding that's true, but I’

not an expert on the allocation of liabiliti
st ates. That's a very arcane issue.

Q. Did I also understand you to say that

€S acCross

when t hat

m
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defendant that files for bankruptcy establishes a trust
that's paying that defendant's share, that the money paid
by that trust has no effect on the surviving defendants
who previously picked up that defendant's share?

A. | don't think |I said that. No.

Q. So just to be clear then. Under those
circunstances, paynents of a trust would impact paynments
that a surviving defendants would have in states that

follow the rules you described?

A. You could have nultiple inmpacts.

Q. Al'l right.

A. Some good for the surviving defendants, some bad
for them

Q. Did you see this slide here in Dr. Bates'

resentation?
A. Let me ook at it.
Q. Okay. Take your tinme.
A. | don't recall this particular slide.
Q. Do you understand it?
A. ' m not sure | do.
Q. Remenmber we tal ked in your deposition about the
literature of |law and econom cs?
A. Yes.
Q. And what that |iterature said about the

relationship about settlenments and liability?
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A. You can show me specific |anguage. | don't know
what you're referring to.

Q. Do you agree that a defendant's maxi num settl ement
offer in a case would be equal to the defendant's
expected liability, plus the amount of defendant's

avoi dable cost? Avoidable cost being the amount it would
take the defendant to try the case.

A. | think that it is more conmplex than that.

Q. So do you agree with that as a general
proposition?

A. Do I think that -- certainly, it's a -- repeat
your question, please.

Q. Do you agree that the ampunt -- that the maxi mum
amount a defendant would be willing to pay in a given

| awsuit would be the ampunt of the defendant's expected
liability plus the defendant's avoi dabl e defense costs,

t hose being the costs that it would take the defendant to
try the case?

A. Generally, probably I don't think that's --

don't think that's an absolute rule.

Q. What do you understand the formula to be for a
plaintiff? What's the m ni mum ampunt a plaintiff would
A. | don't see that what you' ve got here -- | don't

understand the question you asked me is necessarily




o o b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

w
©
©

1N

Cross - Peterson

represented on this graphic.

Q. How is it not represented on this graphic?
A. Well it starts out with "allowed clainms amount
under bankruptcy code.” | don't understand the

significance of that to what's below it.

Q. Okay. " m not asking you about the allowed clains
under the code. " m asking you about the equation

A. Oh. Well you didn't say that. Now, that -- okay.
' m sorry. That threw me. | didn't understand its

rel evance and | still don't to the rest of this.

Q. Okay.

A. The top part is the defense side of an equation.

Q. Correct.

A. It's probably nore complicated than that, but

that's kind of the bare bones statenment.

Q. Okay. \What is that equation m ssing?

A. Well, | mean, there's such things as -- there are
external costs of going to trial, but we want to take
into account --

Q. Okay.

A. -- bad publicity and things |like that. There are
ot her factors that probably would enter into something
like this, but it's a sinplistic approach to it. " ve
actually presented something like that in my | egal

deci sion making, my 1982 publication at RAND.
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Q. And the plaintiff's equation. Do you agree with
that? The plaintiff would be willing to pay the
plaintiff's expectation about the outcome of the trial
m nus the plaintiff's avoidable cost. That's the | owest
settlement offer a plaintiff would be willing to accept.
A. | " m not sure that | agree with the contingency
rate issue in there.
Q. Okay. What's your disagreement with the
contingency rate issue?
A. Well, I think that the decision is made at an
aggregate |level for -- the claimant is not a
sophi sticated participant in -- the plaintiff's not a

sophisticated participant in asbestos |litigation. He' s

followi ng the advice of his |awyer. The | awyer thinks

about

how |

the group as a whole, he and his client, and that's

view this. And so | don't think I agree with this

di saggr egati on.

Q.
A.
| awyer
Q.

So when you say that the --
The decision maker's primarily the plaintiff's
who has to then get the approval of the client.

But when you say the group. "The group" is

defined as the plaintiff and his |awyer?

A.

Q.
A.

Yes.
A group of two?

That's a group.

N
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Q. Okay. And you're saying that the plaintiff's
| awyer actually makes a recomendati on on the settlement?
A. They usual |y do.
Q. Okay. And the plaintiff's |lawyer then takes into

account the plaintiff's |lawyer's personal interest?

A. | don't understand that question.
Q. Well, I'"mtrying to understand why you don't
believe that the -- there should be an adjustment in the

equation for the contingency rate. And you said it was
because the plaintiff's |awyer made the recommendation to
the plaintiff.

A. lt's a unity. The plaintiff and the plaintiff's

| awyers are a unity.

Q. And what considerations, steps, does the
plaintiff's | awyer take into account that the plaintiff
woul dn' t ?

A. He can't make the decision. It's the client
that's got to make the decision. | mean, that may be pro
forma, but that's generally the way it's done. And
typically, the plaintiff's |awyer is |ooking out -- not

al ways, but typically he's | ooking out for the interests
of the client.

Q. Okay. Are you suggesting that the plaintiff's

| awyer is taking into account the plaintiff's |awyer's

costs in the litigation?
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A. Woul d you repeat that question?
Q. |'"'mtrying to understand why you think it's

significant that the plaintiff's |lawyer is making a

recommendation to the client.

Woul dn't the plaintiff’

S

| awyer be making a recommendati on based on the client's

best interest?

A. Well, first of all, I think that this cal cul ati
probably isn't applicable in mpst asbestos cases. It'
not -- it's a fornmula that is devel oped for one on one
l[itigation. Asbestos clainm are not one on one

[itigation. It's a mass tort. Clains tend to be sett

in groups, not individually.

The plaintiff's |awyer

on

S

| ed

settles a group of claims or probably tells the plaintiff
when he cones in, this is what | think I can get you
based upon the standing -- some of these cases are
settled before they ever get fil ed.

Q. Okay.

A. So this is an artificial process that's been
generated to deal with one on one litigation in a
non-mass tort setting, and | don't think it's applicable
here. So | mean, | just have a very hard time trying to
translate that into what | believe is the realities of a

litigation after having studi

ed it for 30-sone years.

Q. Do you concede that some settlements are

negoti ated i ndividually?
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A. Sur e.
Q. Okay. Woul d this formula apply in those
settlements?
A. Well, | don't -- | think there is a community of

interest between the plaintiffs and the plaintiff's

| awyer. So the issue of the contingency fee doesn't

enter in at this stage.

Q. So when we tal k about the community of interest,
we're back to "the community" being the plaintiff and the
| awyer ?

A. Yeah.

Q. Okay. So what interest does the -- is taken into

account that wouldn't be an

interest of the plaintiff?

A. | don't understand that question.

Q. Well, what will -- what interest is taken into

account under the community

i nterest that wouldn't be an

interest if you were just considering the plaintiff

al one?
A. Well, | just -- you don't -- you take the
contingency rate issue out of it. You | ook at the total

-- total recovery of the two of them

Q. So what you're saying --

A. | think that's the way --

way, then you just disaggregate it afterwards.

think that's how -- | mean,

| have not -- this

if you're doing it that

But |

is the
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kind of thing that applies in cases that are maybe goi ng
to trial and you're given an offer at some point in time.
| don't think this kind of -- | think it's artificial.
It's kind of the Chicago econom cs view of the world, and
t hey have an unusual view of the world. They don't know
the nitty-gritty and the kind of -- they don't know how
t he sausage i s made.

Q. And in this case, the "sausage" being made is that
the plaintiff's |lawyer, when he's -- when an individual
plaintiff settles a case, that the interest of other
plaintiffs in a group are taken into account?

A. Are you tal king about an individual settlement or
a group settlement?

Q. |'"'mtrying to understand what the "sausage" is

t hat you say confuses the equati on.

A. "1l withdraw the sausage reference; it's

complicating the discussion unnecessarily. On an

i ndi vidual case that's going to trial. This kind of

cal culus is probably relevant. For mpst cases in
asbestos that's not the case. There's a group deal . You
can probably -- a lawyer -- a claimnt conmes in and a
plaintiff's | awyer identifies you -- | can see now you've

got these six good claims now, and | can tell you this
case is going to, because of the established

rel ati onshi ps we have with Garl ock, we can get you this
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amount of money. And for this case we can get you this
amount of noney. |"ve already got a deal for these
things. So we can get that kind of noney if -- assum ng
the facts are true about being able to show the exposure.
So that's the total recovery | can see fromthis
group. And a third of it, or 40 percent of it, or
whatever it is, is for fees. You get the balance of it.

And | don't think we're going to have much expenses. But

if there are expenses, you'll have to pay for them
Q. Soin --
A. That's the kind of consideration that goes on.

And now there are these three other cases that are really
good people to try cases. They've got a | ot of noney.
They're likely to be willing to roll the dice. | can get
you this noney today, or | can get you -- the Garl ock
money | can get you the next week. But if you want to,
we can press on with these others, but | recomend you
t ake the Garl ock noney now, and these other things | can
get you now. And, you know, these other cases are nuch
more -- may have higher value, but you're not likely to
see money for years. And if you're suing Garlock, even
if you win, you probably won't see noney for three or
four years because they'l|l appeal.

That's the kind of discussion -- it's probably in

greater depth than really occurs, but that's how the
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l[itigation is conducted.

Q. So it's conducted without specific discussion
about the merits of a particular case against a
particul ar defendant?

A. No, no, no. I"m assum ng that the reason he says
you've got a claimhere against Garlock is because | can
see here you have a Garl ock exposure. If you don't have
a Garlock exposure, he's not going to say that. Of
course not. You don't want to get your hopes with a

client that you can make up things and then don't make up

t hi ngs.

Q. So some claimnts don't have Garl ock exposure?
A. Of course not.

Q. Okay.

A. There are a | ot of people that have asbestos

claims that don't sue Garl ock.

THE COURT: Let's take a break for the day. W'l
come back and start this in the morning at 9 o' cl ock.

MR. GUY: Your Honor, for tomorrow | believe Dr
Heckman is here, which is Coltec's witness. And |I'm not
sure how | ong M. Cassada has with Dr. Peterson, but our
plan remains to put Dr. Rabinovitz on, get her off, and
finish with Dr. Heckman so we're done on Friday. And
then we can maybe revisit how much time the debtors need,

because that would give thema full day Monday.
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THE COURT: All right. Okay.

MR. GUY: Thank you.

THE COURT: We'll start at 9 o'clock in the
mor ni ng. Thank you.

(Off the record at 5:32 p.m)
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